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Tue editors of the American Law Review 
and of the Albany Law Journal are nothing 
if not critical. And when the legal world 
fails to furnish them with events or subjects 
susceptible to attack from their free and well- 
sharpened lances, they resort to the pleasing 
amusement of charging at the Supreme Court 
of Illinois and its decisions. Now, we are 
not called upon, nor is it necessary for us to 
enter the lists as champions of that court, 
for we have no doubt that it will continue to 
exist and receive the honor, it so richly de- 
serves, in spite of the severe things said of 
it by the critics aforesaid. That the court 
suffers disadvantages, in that its members 
are elected from districts, instead of being 
elected from the State at large, and from the 
fact that it is on wheels—meets at three dif- 
ferent places, is not to be denied. But that, 
as asserted by one of the critics, it has fre- 
quently happened that the court reverses it- 
self, ‘‘one judge reversing a case in which the 
opinion has been written by another judge, 


‘which opinion he has forgotten,’’ neither the 


records of the court nor its published opin- 
ions will disclose. And though, it would not 
be contended, by even the most zealous friend 
of that court, that its members write as good 
English as the gifted New York editor, who 
does not hesitate to say that some of its 
members write abominable English, it is to 
be remembered, that the ruler of the universe 
is said to have distributed quite equally the 
gifts of this world, and though he may have 
granted to the editor in question a facile pen, 
he is, in the calculation of chances, likely to 
have passed him by, in the distribution of 
more substantial knowledge, wherein the 
members of the Illinois supreme court were 
unquestionably favored. The fact is, that 
that court is inferior to none in the wisdom 
and ability of its opinions, and he who at- 
tempts to belittle them must draw upon his 
imagination for support. 
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Ir is stated that this country leads all 
others in the number of suicides. The State 
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of New York has attempted to stem this ris- 
ing tide by enacting a law making it a crime 
to attempt self-destruction, and the unfortu- 
nate who is too slow or too unskillful to get 
out of the world in a summary manner, goes 
behind prison bars to wonder why a commu- 
nity should insist on saving something that 
dia not belong to them. No other State in 
the Union, so far as we know, and no State in 
continental Europe prohibits attempt at self- 
murder. Suicide is a crime which seems not 
to admit of punishment, properly speaking, 
for in such case punishment can only be in- 
flicted upon the innocent or upon an insensi- 
ble dead body. ‘‘What punishment” says 
Blackstone ‘‘can human laws inflict on one 
who has withdrawn himself from their reach? 
They can only act upon what he has left be-: 
hind him, his reputation and fortune: On 
the former, by an ignominious burial in the 
highway, with a stake driven through his 
body ; on the latter, by a forfeiture of all his 
goods and chattels to the king; hoping that 
his care for either his own reputation or the 
welfare of his family, would be some motive 
to restrain him from so desperate and wicked 
au act.’”” And such was the law of England 
down to the fourth year of the reign of George 
the Fourth, when interment in the highway 
was abolished, though it must still be private 
and without the rites of Christian burial. 
Beccaria, in his famous essay on crimes and 
punishment, maintained that he who kills 
himself does a less injury to society than he 
who quits his country forever, for the suicide 
leaves his property behind him, but the emi- 
grant carries with him at least a part of his 
substance, and Voltaire ridiculing the old 
French law which ordained that a stake should 
be driven through the corpse of the offender 
and his memory be declared infamous said : 
‘‘We punish a son for having lost a father, 
and a widow because she is deprived of her 
husband. We even confiscate the effects of 
the deceased, and rob the living of that which 
is justly their due. This custom with many 
others, is derived from our canon law, which 
denies Christian burial to those who are 
guilty of suicide, concluding thence, that it 
is not lawful to inherit on earth from one who 
hath himself no inheritance in heaven.’’ But 
the offense of self-murder is not punishable 
in the United States, the canon iaw being no 
part of our common law. And it is a curious 
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anomaly in the law of New York that an at- 
tempt is punishable where the consummated 
crime is not. In other words it punishes a 
man not for committing suicide but for fail- 
ing in his attempt to do so. 








NOTES OF RECENT DECISIONS. 





An interesting question of negligence came 
before the Supreme Court of Ohio in Huff v. 
Austin. The plaintiff, as an employee of B, 
was at work on the premises of the defend- 
ants in helping to set up a saw mill which 
the defendants had purchased. of B. While 
so at work, a steam boiler, owned and used 
by the defendants on the premises to run the 
saw mill, exploded, and injured the plaintiff. 
It was held, in an action for damages, the 
mere fact of the explosion did not raise a 
prima facie presumption of negligence on 
the part of the defendants. The court says: 


It is contended, however, that the defendants are 
responsible in the first instance for the immediate 
consequences of the bursting of the steam-boiler in 
use on their premises, irrespective of any further 
question as to negligence or want of skill on their part, 
and that the accident, in the absence of explanation, 
is, of itself, evidence or negligence. It is urged that, 
where the instrument or machinery is shown to be 
under the management of the defendant or his serv- 
ants, and the accident is such as, in the ordinary 
course of things, does not happen if those who have 
the management use proper care, it affords reasonable 
evidence, in the absence of explanation by the defend- 
ant, that the accident arose from want of care. But 
instances are not unfrequent of steam-boiler explo- 
sions where there has been no want of ordinary care 
and skill in their management, and even where tliere 
has been the greatest care; and explosions of steam- 
boilers have happened, of so mysterious a character, 
that they could not, with confidence, be assigned to 
any known cause. Considering the extent to which 
the agency of steam is now so necessarily and usefully 
employed, we are not prepared to hold that the owner 
of a steam-boiler used on his premises shall be deemed 
virtually an insurer against all damage and injury to 
person or property resulting from an explosion, un- 
less, in the event of an accident, he assume the burden 
of proving that there has been no fault or negligence 
on the part of himself or his agents. In the early case 
of Spencer v. Campbell, 9 Watts & S. 32,a man drove 
a horse to defendant’s steam grist-mill to obtain a 
grist, and was thus lawfully upon defendant’s prem- 
ises, and was as much entitled to protection there as 
if he had been upon his own premises. While there 
the steam-boiler exploded, and killed his horse, and 
the action was brought for the value of the horse. It 
was held that, to entitle the plaintiff to recover, he was 
bound to show the want of ordinary care, skill, and 
diligence. In Losee v. Buchanan, 51 N. Y. 476, there 
was an extended review of authorities. The action 
was brought to recover damages occasioned by the 
bursting of a steam-boiler, while the same was owned 





and being used by the Saratoga Paper Company, one 
of the defendants, at their mills. The boiler, by means 
of its explosion, was projected and thrown upon the 
plaintiff’s premises, and through several of his build- 
ings, thereby injuring and damaging the same, and 
destroying personal property therein. The case sus- 
tains the doctrine that the owner of a steam-boiler, 
who operates and uses the samein carrying on his 
business upon his own premises in such a manner that 
it is not a nuisance, is not liable for damages done to 
the property of his neighbor by an explosion of such 
boiler, without affirmative proof of negligence on the 
owner’s part. Earl, C. J., in commenting upon Spencer 
v. Campbell, supra, says: “I am unable to see how 
that case differs in principle from the one at bar. To 
sustain the broad claim of the plaintiff here, it should 
have been held in that case that the owner of the 
steam-boiler, was absolutely liable, irrespective of any 
care, skill, or diligence on the part for any damage 
which the boiler, by its explosion, occasioned to any 
property lawfully in the vicinity. Within the rules 
laid down by these authorities, the defendants in this 
case could not, without proof of negligence, be made 
liable, for injuries caused to the persons of those who 
were near at the time of the explosion; and it would 
be quite illogical to hold them liable for injuries to 
property, while they were not liable for injuries to 
persons by the same accident.” See, also, Marshall v. 
Welwood, 38 N. J. Law, 339. Walker v. Railway Co., 
TL Lowa, 658, 38 N. W. Rep. 224, is a comparatively re- 
cent case, illustrative of the principle that the accident 
itself did not furnish a prima facie presumption of 
negligence against the defendant. A car of dynamite 
standing in the yard of the defendant railroad com- 
pany, awaiting the orders of its owner, took fire and 
exploded. The plaintiff sued for damages for the 
consequent injury to certain buildings, averring that 
the dynamite was not properly protected; that the fire 
had caught from a passing engine; and that the car 
was negligently permitted to stand in an improper 
place. At the time ofthe fire the car stood on the 
outer track at the south side of the yard, and the wind 
was blowing from the south. There was no evidenve 
that the fire had caught from passing engines, or that 
they were defective in their machinery for protection 
against fire escaping therefrom. There was no evi- 
dence that the dynamite was not properly protected, 
nor that the damage would have been less if the car 
had been standing at any other place inthe yard. It 
was held that the burden of proof was on the plaintiff 
to show that the car stood in an improper place, and 
there was no evidence of negligence to go to the jury. 
The court say: “The relation between the parties to 
the action is not such that the law presumes negligence 
in the defendant by the mere fact that the plaintiff’s 
property was injured. The burden was on the plaint- 
iff to show that the place where the car was stored 
was an improper place. All the light the jury had on 
this subject was that the car exploded, and the plaint- 
iff’s property was injured,’’ Whether the defendants 
can be held liable for the injury caused by the expio- 
sion of the boiler owned and used by them on their 
own premises, without affirmative proof of negligence 
beyond the mere fact of the explosion, is not to be de- 
termined by the rule of negligence governing common 
carriers of passengers and goods. The carrier of goods 
isan insurer, unless his extraordinary responsibility 
is limited by special contract. And the carrier of pas- 
sengers, while not an insurer of their safety, is bound 
to the observance of the utmost care and diligence for 
their safety, and is responsible for any, even the slight- 
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est, neglect. ‘*When carriers undertake to carry per- 
sons by the agency of steam, public policy and safety 
require that they be held to the greatest possible care 
and diligence. Any negligence, in such cases, may 
well deserve the epithet of ‘gross.’” Grier, J., in 
Railway Co. v. Derby, 14 How. 486. By reason of the 
reliance, for personal safety, of passengers upon the 
carrier, and of the high degree of care and diligence 
which the law requires towards those with whom there 
is a relation of trust and confidence, courts have held 
that the fact of injury having been suffered by any one 
while upon a railroad company’s train as a passenger 
should be regarded as prima facie evidence of the lia- 
bility. Railroad Co. v. Mowery, 36 Ohio St. 418. But 
as to the presumptive liability even of common car- 
riers for injuries caused by boiler explosions, congress, 
to remove doubt and uncertainty as to such liability, 
d dit ne ry to provide, by section 13 of the 
act of July 7, 1838 (5 U. S. St. at Large, 306), “‘that, in 
all suits and actions against proprietors of steam-boats 
for injuries arising to person or property from the 
bursting of the boiler of any steam-boat, the fact of 
such bursting shall be taken as full prima facie evi- 
dence, sufficient to charge the defendant, or those in 
his employment, with negligence, until he shall show 
that no negligence has been committed by him or those 
in his employment.” The provision in the act of con- 
gress was subsequently repealed; but, whether in full 
force or not, there was no such relation between the 
plaintiff and defendants herein as exists between com- 
mon carriers and passengers; and reported cases de- 
termining the liability of common carriers for injuries 
to passengers under their care furnish no appropriate 
rule of decision in the case at bar. 





PROVOCATION cannot mitigate actual dam- 
ages for assault and battery declares the 
Supreme court of Vermont, in an exhaustive 
opinion in Goldsmith’s Adm. v. Joy. The 
court says: 


The English cases lay down the general rule that 
provocation may mitigate damages. The case of Fraser 
v. Berkeley, 7 Car. & P. 621,is ofien referred to, in 
which Lord Abinger held that evidence might be given 
to show that the plaintiff in some degree brought the 
thing upon himself; “‘that it would be an unwise law 
if it did not make allowance for human infirmities; 
and, if a person commit violence at a time when he is 
smarting under immediate provocation, that is matter 
of mitigation.” Tindal, C. J.,in Perkins v. Vaughan, 
5 Scott, N. K. 881, said: “I think it will be found that 
the result of the cases is that the matter cannot be 
given in evidence where it amounts to a defense, but 
that, where it does not amount to a defense, it may be 
given in mitigation of damages.” Linford v. Lake, 3 
Hurl. & N. 275; 2 Add. Torts, § 1393, recognizes the 
same rule. In this country, 2 Greenl. Ev. § 93, states 
the rule that a provocation by the plaintiff may be thus 


shown, if so recent as to induce a presumption that 


violence was committed under the immediate influence 
of the passion thus wrongfully excited by the plaintiff. 
The earlier cases commonly cited in support of this 
rule are Cushman y. Ryan, 1 Story, 100; Avery v. Ray, 
1 Mass. 12; Lee v. Woolsey, 19 Johns. 319; and Mayn- 
ardv. Beardsley, 7 Wend. 560. The Supreme Court of 
Massachusetts has generally recognized the doctrine 
that immediate provocation may mitigate actual dam- 
ages of this kind. Mowry v. Smith, 9 Allen, 67; Tyson 
v. Booth, 100 Mass. 258; and Bonino v. Caledonio, 144 





Mass. 299, 11 N. E. Rep. 98, It is also said in 2 Sedg- 
Dam. (7th ed.) 521, note: “If, making due allowance 
for the infirmities of human temper, the defendant has 
reasonable excuse for the violation of public order, 
then there is no foundation for exemplary damages, 
and the plaintiff can claim only compensation. It is 
merely the corollary of this that where there is a rea- 
sonable excuse for the defendant, arising from the 
provocation or fault of the plaintiff, but not sufficient 
entirely to justify the act done, there can be no exem- 
plary damages, and the circumstances of mitigation 
must be applied to the actual damages. If it were not 
80, the plaintiff would get full compensation for dam- 
ages occasioned by himself. The rule ought to be and 
is practically mutual. Malice and provocation in the 
defendant are punished by inflicting damages exceed- 
ing the measure of compensation, and in the plaintiff 
by giving him less than that measure.” In Burke v. 
Melvin, 45 Conn. 243, Park, C. J., held that the whole 
transaction should go tothe jury. “They could not 
ascertain what amount of damages the plaintiff was 
entitled to receive by considering a part of the trans- 
action. They must ascertain how far the plaintiff was 
in fault, if in fault at all, and how far the defendant, 
and give damages accordingly. The difference between 
a provoked and an unprovoked assault is obvious. 
The latter would” deserve punishment beyond the 
actual damage, while the damage in the other case 
would be attributabic, in a great measure, to the mis- 
conduct of the plaintiff himself.” In Bartram v. 
Stone, 31 Conn. 159, it was held that in an action for 
assault and battery the defendant might prove, in 
mitigation of damages, that the plaintiff, immediately 
before the assault, charged him with a crime, and that 
his assault upon the plaintiff was occasioned by “sud- 
den heat,” produced by the plaintiff’s false accusation. 
See, also, Richardson v. Hine, 42 Conn. 206. In Kiff 
v. Youmans, 86 N. Y. 324, the plaintiff was upon de- 
fendant’s premises for the purpose of committing a 
trespass, and the defendant assaulted him to prevent 
the act, and the only question was whether the de- 
fendant used unnecessary force. Danforth, J., said: 
“Tt still remains that the plaintiff provoked the tres- 
pass; was himself guilty of the act which led to’ the 
disturbance of the public peace. Although this prov- 
ocation fails to justify the defendant, it may be relied 
upon by him in mitigation even of compensatory dam- 
ages. This doctrine is as old as the action of trespass, 
* * * andis correlative to the rule which permits 
circumstances of aggravation, such as time and place 
of an assault, or insulting words, or other cireum- 
stances of indignity and contumely, to increase them.”’ 
In Robison v. Rupert, 23 Pa. St. 523, the same rule is 
adopted, the court saying: “‘Where there is a reasén- 
able excuse for the defendant arising from the provo- 
cation or fault of the plaintiff, but not sufficient en- 
tirely to justify the act done, there can be no exemplary 
damages, and the circumstances of mitigation must be 
applied to the actual damages.” In Ireland y. Elliott, 
5 Iowa, 478, the court said: “The furthest that the 
law bas gone, and the furthest that it can go, while 
attempting to maintain a rule, is to permit the high 
provocation of language to be saown as a palliation 
for the acts and results of anger; that is, in lega} 
phrase, to be shown in mitigation of damages.” In 
Thrall v. Knapp, 17 Iowa, 468, the court said: “The 
clear distinction is this: Contemporaneous provoca- 
tions of words or acts are admissible, but previous 
provocations are not. And the test is whether ‘the 
blood has had time to cool.’ * * * The law affords 
a redress for every injury. If the plaintiff slandered 
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defendant’s daughters, it would entirely accord with 
his natural feeling to chastise him; but the policy of 
the law is against his right to do so, especially after 
time for reflection. It affords a peaceful remedy. On 
the other hand, the law so completely disfavors vio- 
lence, and so jealously guards alike individual rights 
and the public peace, that, ‘if a man gives another a 
cuff on the ear, though it costs him nothing, no, not so 
much as a little diachylon, yet he shall have his action.’ 
Per Lord Holt, Ashby v. White, 2 Ld. Raym. 955.” 
The reasoning of the court seems to make against his 
rule that provocations such as happen at the time of 
the assault may be received in evidence to reduce the 
amount of the plaintiff’s recovery. In Morely v. Dun- 
bar, 24 Wis. 183, Dixon, C. J., held “that, notwith- 
standing what was saidin Birchard v. Booth,4 Wis. 
75, cireumstances of provocation attending the trans- 
action, or so recent as to constitute a part of the res 
gest, though not sufficient entirely to justify the act 
done, may constitute an excuse which will mitigate 
the actual damages; and, where the provocation is 
great and calculated to excite strong feelings of re- 
sentment, may reduce them to a sum which is merely 
nominal.’’ Butin Wilson v. Young, 31 Wis. 574, it 
was held by a majority of the court that provocation 
could go to reduce compensatory damages only so far 
as these should be given for injury to the feelings; 
Dixon, C. J., however, adding to the rule in Morely v. 
Dunbar that it might go to reduce all compensatory 
damages. Butin Fenelon v. Butts, 53 Wis. 344, 10 N. 
W. Rep. 501, and in Corcoran v. Harran, 55 Wis. 120, 
12 N. W. Rep. 468, it was clearly held that personal 
abuse of the assailant by the party assaulted may be 
considered in mitigation of punitory, but not of actual 
damages, which include those allowed for mental and 
bodily suffering; that a man commencing an assault 
and battery under such circumstances of provocation 
is liable for the actual damages which result from such 
assault. In Donnelly v. Harris, 41 Ill. 126, the court 
instructed the jury that words spoken might be con- 
sidered in mitigation of damages. Walker, C. J., 
in delivering the opinion of the supreme court, re- 
marked: “Had this modification been limited to ex- 
emplary damages, it would have been correct, but it 
may well have been understood by the jury as applying 
to actual damages, and they would thus have been 
misled. To allow them the effect to mitigate actual 
damages would be virtually to allow them to be used 
asa defense. To say they constitute no defense, and 
then to say they may mitigate all but nominal dam- 
ages, would, we think, be doing by indirection what 
has been prohibited from being done directly. To 
give to words this effect would be to abrogate, in ef- 
fect, one ofthe most firmly established rvles of the 
law.” See, also, Odgen vy. Claycomb, 52 Ill. 366. In 
Gizler v. Witzel, 82 Ill. 322, the court said, in reference 
to the charge of the court below: “The third instruc- 
tion tells the jury, among other things, that the plaint- 
iff, in order to recover, should have been guilty of no 
provocation. This is error. It is wholly immaterial 
what language he may have used, so far as the right 
to maintain an action is concerned, and even if he 
went beyond words and committed a technical assault, 
the acts of the defendant must still be limited to a rea- 
sonable self-defense.”” In Norris v. Casel, 90 Ind. 143, 
this precise question was not raised, but the court 
said, in reference to the instruction of the court below, 
that the first part of the charge, that the provocation 
by mere words, however gross and abusive, cannot 
justify an assault, was correct, and that a person who 
makes such words a pretext for committing an as- 
sault commits thereby not only a mere wrong, but a 





crime, and the person so assaulted is not deprived of 
the right of r ble self-def , even though he 
used the insulting language to provoke the assault 
against which he defends himself; but, whatever may 
have been the purpose in using the abusive language, 
it cannot be made an excuse for the assault. Johnson 
v: McKee, 27 Mich. 471, was a case very similar to the 
one at bar, and was given to the jury under like in- 
structions. The supreme court said: “In regard to 
provocation, the court charges, in effect, that if plaint- 
iff provoked defendant, and the assault was the result 
of that provocation, he could recover nothing beyond 
his actual damages and outlays, and would be pre- 
cluded from claiming any damages for injured feelings 
or mental anxiety. In other words, he would be cut 
off from all the aggravated damages allowed in cases 
of willful injury, and sometimes loosely called ‘exem- 
plary damages.’ As there is no case in which a party 
who is damaged, and is allowed to recover anything 
substantial, cannot recover his actual damages, the 
rule laid down by the court was certainly quite liberal 
enough, and if any one could complain it was not the 
defendant.”? The court said in Prentiss v. Shaw, 56 
Me. 436: ‘We understand that rule to bethis: A party 
shall recover as a pecuniary recompense the amount 
of money which shall be a remuneration, as near as 
may be, for the actual, tangible, and immediate result, 
injury, or consequence of the trespass to his person or 
property. * * * Ifthe assault was illegal and un- 
justified, why is not the plaintiff in such case entitled 
to the benefit of the general rule, before stated, that a 
party guilty of an illegal trespass on another’s person 
or property must pay all the damages to such person 
or property, directly and actually resulting from the 
illegal act? * * * Where the trespass or injury is 
upon personal or real property, it would be a novelty 
to hear a claim for reduction of the actual injury based 
on the ground of provocation by words. If, instead of 
the owner’s arm, the assailant had broken his horse’s 
leg, * * * must not the defendant be held to pay 
the full value of the horse thus rendered useless?” 
The learned judge admits that the law has sanctioned, 
by a long series of decisions, the admission of evidence 
tending to show, on one side, aggravation, and on the 
other mitigation of the damages claimed, but he holds 
the law to be that mitigant circumstances can only be 
set against exemplary damages, and cannot be used to 
reduce the actual damages directly resulting from the 
defendant’s unlawful act. In a learned article on 
“Damages in Actions ex Delicto,” 3 Amer. Jur. 287, it 
is said; “If the law awards damages for any injury, it 
would seem absurd (even without resorting to the 
definition of damages) to say that they shall be for a 
part only of the injury.” “Itis a reasonable and a 
legal principle that the compensation should be equiv- 
alent tothe injury. There may be some occasional 
departures from this principle, but I think it will be 
found safest to adhere to it in all cases proper for a 
legal indemnification in the shape of damages.”’ Jacobs 
v. Hoover, 9 Minn. 204 (Gil. 189); Cushman v. Wad- 
dell, Baldw. 57; and McBride v. McLaughlin, 5 Watts, 
875—are strong authorities in support of the rulé that 
provocative language used by the plaintiff at the time 
of the battery should be given in evidence only in mit- 
igation of exemplary damages, and that unless the 
plaintiff has given the defendant a provocation 
amounting in law to a justification he is entitled to re- 
ceive compensation for the actual injury sustained. 
If provocative words may mitigate, it follows that they 
may reduce the damages to a mere nominal sum, and 


thus practically justify an assault and battery. But 
why, under this rule, may they not fully justify? If, 
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in one case, the provocation is so great that the jury 
may award only nominal damages, why, in another, in 
which the provocation is far greater, should they not 
be permitted to acquit the defendant, and thus over- 
turn the well settled law that words cannot justify an 
assault. On the other hand, if words cannot justify 
they should not mitigate. A defendant should not be 
heard to say that the plaintiff was first in the wrong 
by abusing him with insulting words, and therefore, 
though he struck and injured the plaintiff, he was only 
partly in the wrong, and should pay only part of the 
actual damages. Ifthe right of the plaintiff to recover 
actual damages were in any degree dependent on the 
defendant’s intent,then the plaintiff’s provocation to the 
defendant to commit the assault upon him would be 
legitimate evidence bearing upon that question; but 
it is not. 


Tue Supreme Court of Arkansas struggled 
with a question of usury in Vahlberg v. 
Keaton, and laid down the propositions that 
under the statute prohibiting the taking of a 
greater rate of interest than 10 per cent. per 
annum, usury will not be imputed to a trans- 
action in which, in addition to the interest, a 
broker’s fee was deducted from the amount 
of the loan, unless it appears that the broker 
was the agent of the lender, and that he took 
his fee with the lender’s knowledge, or under 
circumstances from which the law will pre- 
sume knowledge, and that it is not usury to 
take in advance the highest lawful rate of in- 
terest on a note for money loaned payable in 
three months. The court says: 

The question before the court of common pleas un- 
der this statute,and Sir William Blackstone ‘“‘con- 
ceived that interest may as lawfully be received be- 
forehand for forbearing, as after the term is expired, 
for having forborne.” Lioyd v. Williams, 2 W. BI. 792. 
The same principle was approved under the same 
statute, in so far as it applied to commercial transac- 
tions in bills and notes. Auriol v. Thomas, 2 Term. 
R. 52; Marsh v. Martindale, 3 Bos. & P. 154; Floyer v. 
Edwards, Cowp. 112. In the case last above the court 
say: ‘Upon a nice calculation it will be found that the 
practice of the banks in discounting bills exceeds the 
rate of 5 per cent., for they take interest upon the 
whole sum, but pay only part of the money.” Al- 
though this practice was held lawful under the usury 
laws, it was not permitted to become a coverfor usury. 
In the case of Marsh v. Martindale, suvra, the court, 
after approving this construction of the law to the 
extent indicated, says: ‘‘No shift will enable a man to 
take more than legal interest upon a loan.” If any 
English court ever gave to the statute of 12 Anne any 
other construction, it has not come within our knowl- 
edge. Its construction is of the highest importance in 
construing all subsequent legislation upon the subject, 
because it has been taken as the model for such subse- 
quent legislation. Usury laws differ widely as to the 
effects of usury, but there are slight differences in de- 
fining its elements. As the American States have 
adopted the English statutes as a model, sothe Amer- 
ican courts have adopted the construction given it by 
English courts. Se we find the statement that “the 
courts uniformly hold, at the present day, that the in- 





terest for ordinary paper, having the usual time to 
run, such as is the custom of banks, may be taken in 
advance, by way of discount, and not subject the 
paper to the taint of usury.”” Tyler, Usury, 298-338; 
8 Pars. Cont. 131, 132, and note; 1 Morse, Banks, 133; 
Bank v. Johnson, 81 Me. 414; Bank vy. Butts, 9 Mass. 
49; Fleckner v. Bank, 8 Wheat. 354; Bank v. Osgood, 
15 Johns. 162. Although this relaxation of the prohi- 
bition against usury was first sanctioned in the trans- 
action of banks and other corporations authorized to 
make discount, a distinction could not be made against 
individuals, and it became universal. 3 Pars. Cont. 
131; Bank vy. Butts, 9 Mass. 49; Marsh v. Martindale, 
supra; Insurance Co. v. Ely, 2 Cow. 703; Cole v. Lock- 
hart, 2 Cart. (Ind.) 681; Parker v. Cousins, 2 Grat. 372. 
The question has never been expressly ruled by this 
court. In an action on a bond bearing 10 per cent., 
payable semi-annually in advance, given |to the com- 
missioner of internal improvements for borrowed 
money, the court held the instrument void for usury. 
Although not decided, the principle of the cases herein 
cited seemed to be approved by the court, which held 
it inapplicable to the case under consideration, because 
the bond was not intended to circulate as a negotiable 
instrument for the benefit of trade. Hogan v. Hens- 
ley, 22 Ark. 413. It was not within the rule for the 
further reason that the bond was not “ordinary paper, 
having the usual time to run, such as is the custom of 
banks” to deal in. As the Arkansas statute then in 
force was in all essential features like the similar stat- 
utes of England and the other, States, which had been 
fully and uniformly construed, it cannot be doubted 
that ‘a similar construction would have been given. 
The like usage certainly obtained, and was acquiesced 
in in this State. * * * The appellant collected the 
highest lawful rate of interest. In addition to this, 
Smith, who acted as agent either of appellant or ap- 
pellee, received a bonus for his services. It is con- 
troverted whether he acted as the agent of the one or 
of the other. This involves a question of factto be 
submitted to ajury and upon its finding would per- 
haps depend the decision of the case. If he acted as 
the agent of the borrower alone, whether he received 
or did not receive a bonus is immaterial to the plea of 
usury. What the borrower pays to his agent for pro- 
curing a loan is no part of the sum paid for the loan 
or purchase of money. Merck v. Mortgage Co.,7 8S. 
E. Rep. 265; McFarland v. Carr, 16 Wis. 276; Ballinger 
v. Bourland, 87 Ill. 513; Philo v. Butterfield, 3 Neb. 
256; Gray v. Van Blarcom, 29 N. J. Eq. 454; Eddy v. 
Badger, 8 Biss. 238. If he acted as the agent of the 
lender, the effect is involved amid a mass of conflicting 
judicial utterances, embarrassing and irreconcilable. 
Some courts hold that if the agent collect the bonus 
for his own exclusive benefit, and the lender receives 
no part of it, this will not constitute usury, whether 
the lender knew of it or not. Conover v. Van Mater, 
18 N. J. Eq. 481; Acheson v. Chase, 9 N. W. Rep. 734. 
See, also, Mackey v. Winkler, 29 N. W. Rep. 337; Se- 
curity Co. v. Gay, 33 Fed. Rep. 636. Others hold that, 
although the lender had no knowledge that his agent 
received a bonus from the borrower, still it will con- 
stitute usury if he did receive it. Philo v. Butterfield, 
8 Neb. 256; Security Co. v. Hendrickson, 13 Neb. 157, 
12 N. W. Rep. 916; Olmstead v. Security Co., 11 Neb. 
487,9 N. W. Rep. 650; Cheney v. White, 5 Neb. 261; 
Austin v. Harrington, 28 Vt. 130. We will not discuss 
what we deem to be obvious vicesin each doctrine 
above stated, but announce the rule which we con- 
sider most in consonance with reason and justice, and 
best sustained by authority. The lender may receiv 
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for the forbearance of money 10 per cent. per annum, 
and no more. In excess of that his agent can receive 
no bonus from the borrower. Ifthe agent do receive 
from the borrower a bonus in excess of the highest 
lawful interest, either with his knowledge, or under 
circumstances from which the law will presume he 
had knowledge, then the transaction is usurious; 
while if the agent received the excessive bonus with- 
out his knowledge, and under circumstances from 
which his knowledge could not be reasonably pre- 
sumed, the transaction would not be usurious. What 
circumstances will furnish the presumption of knowl- 
edge must be determined in each case in accordance 
with the principle by which knowledge is imputed to 
persons in controversies generally. We will add now 
that where a lender places money with an agent to be 
loaned, with the understanding that he must receive 
the highest lawful interest, and that the agent must 
look to the borrower for his commissions, the circum- 
stances necessarily impute knowledge to the lender of 
an usurious bonus received by the agent upon each 
loan. And if the money were so placed, and nothing 
said as to the compensation of the agent, but the lender 
demanded for himself the highest lawful rate of inter- 
est, the same result would follow, unless the relations 
between the lender and his agent were such as reason- 
ably to justify the belief that the agent would act solely 
for the accommodation of the lender, and without ex- 
pectation of reward. It would not be right to punish 
the principal for the unlawful acts of his agent, done 
without his authority or knowledge, either express or 
implied; but, although’ the acts be unlawful, if they 
are done by the authority, or with the knowiedge, ex- 
press or implied, of the principal, they are the acts of 
the principal, for which upon correct principle he is 
and should be held responsible. To hold otherwise 
would be to permit the lender to exact the highest 
lawful interest, and the payment of a debt for which 
he is bound. Ifthis could be done, why not permit 
the lender to collect excessive interest, and excuse his 
misconduct by showing that he had used the excess in 
paying a debt he owed? Payne v. Newcomb, 100 IIl. 
611; Condit v. Baldwin, 21 N. Y. 219; Bell v. Day, 32 
N. Y. 165; Rogers v. Buckingham, 33 Conn. 81; Mc- 
Farland v. Carr, 16 Wis. 276; Call v. Palmer, 116 U. 8. 98. 





Tue Supreme Court of Mississippi has, in 
Heywood v. State, given a new definition of 
a ‘‘journey.’’ The defendant’s two daughters 
either ran away or were abducted, and de- 
fendant and a friend, armed with pistols, 
started to see if they could find the girls. 
Heywood did not attempt specially to conceal 
his weapon, but he was indicted for carrying 
concealed weapons under the law which per- 
mits a party going on a journey to carry such 
weapons, and, judgment being rendered 
against him under the indictment, he ap- 
pealed. On appeal the court said: 


“The pursuit after the fugitive or abducted girls, 
undertaken and prosecuted without knowing to what 
length it would extend, nor the places and localities 
into which it would lead, was a ‘journey,’ within the 
meaning of the statute against carrying concealed 
weapons. The appellant should have been acquitted 
on the facts.” What became of the girls, or what was 
the real manner of their taking off, is not stated. 





NEGOTIABILITY OF INSTRUMENTS 
CONTAINING STIPULATIONS FOR 
THE PAYMENT OF ATTORNEY’S 
FEES AND COSTS OF COLLECTION. 





The question as to whether instruments in 
the form of notes containing stipulations for 
the payment of attorney’s fees and costs of 
collection are negotiable promissory notes or 
not, has quite frequently been the subject 
for discussion and editorial comment in this 
journal; and any further treatment of the 
question might be deemed unprofitable and 
useless. Still, as the law in reference to such 
instrument seems yet to be ina very unset- 
tled condition, a digest of the authorities ap- 
pearing up to this date may be of some ad- 
vantage to the profession. 

In quite a number of the States the question 
is as well settled as if it had been regulated 
by statute. No one would insist that such 
instruments are negotiable in the State of 
Missouri, or would doubt their negotiability 
in the State of Indiana. The question is one 
of vital importance, however, in those States 
whose courts of last resort have never had 
occasion to pass upon it Such instruments 
have come into such general use, especially 
in many of our southern and western States, 
that it is a matter of regret that some of the 
courts are yet disposed to question their ne- 
gotiability. 

The Indiana Supreme Court has in numer- 
ous decisions held such notes to be negotia- 
ble.? In Stoneman v. Pyle the note sued on 
contained an agreement ‘‘to pay attorney’s 
fees should suit be instituted thereon.’’ In 
Hubbard v. Harrison the note contained the 
additional words ‘‘and attorney’s fees if suit 
be instituted on this note.’’ 

In Gaar v. Louisville Banking Co.,* the 
Kentucky Court of Appeals laid down the 
principle that instruments containing stipula- 
tions for the payment of attorney’s fees were 
negotiable. The suit wason a bill of ex- 
change which had indorsed on it an agree- 
ment ‘‘to pay reasonable attorney’s fees to 


114 Cent. L. J. 286, Jb. 86, 17 Cent. L. J. 282, 12 Cent. 
L. J. 337, 16 Cent. L. J. 241, 28 Cent. L. J. 477. 

2 Hubbard v. Harrison, 38 Ind. 323; Stoneman vy. 
Pyle, 31 Ind. 103, 9 Am. Rep. 637; Proctor v. Baldwin, 
82 Ind. 370; Maxwell v. Morehart, 66 Ind. 301; Smith 


‘ v. Muncie Nat. Bank, 29 Ind. 158; Wyant v. Pattorf, 


87 Ind. 512. 
311 Bush, 180, 21 Am. Rep. 209. 
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any holder thereof if the same shall be there- 
after sued upon.’’ Cofer, J., in rendering 
the opinion of the court in this case, uses this 
language: ‘The reason for the rule that the 
amount to be paid must be fixed and certain 
is that the paper is to become a substitute 
for money, and this it cannot be unless it can 
be ascertained from it exactly how much 
money it represents. As long, therefore, as 
it remains a substitute for money the amount 
which it entitles the holder to demand must 
be fixed and certain; but when it is past due 
it ceases to have that peculiar quality de- 
nominated negotiability, or to perform the 
office of money; and hence anything which 
only renders its amount uncertain after it has 
ceased to be a substitute for money, but 
which in nowise affected it until after it had 
performed its office, cannot prevent its be- 
coming negotiable paper. Until the paper in 
question matured the amount due upon it 
was fixed and certain, and it might therefore 
take the place of money; when it became 
overdue, that fact put an end to its career, 
and then for the first time the amount to 
which the holder was entitled became un- 
certain, or rather might be made uncertain 
by bringiug an action on the bill against the 
parties who signed the agreement indorsed 
thereon.’’ 

In Nickerson v. Sheldon,* before the Iili- 
nois Supreme Court, the note sued on con- 
tained the following clause: ‘‘And we further 
agree if the above note is not paid without 
suit to pay ten dollars in addition to the 
above for attorney’s fees.’’ This was held 
to be a negotiable note. 

The Supreme Court of Iowa in Sperry v. 
Horr,® held that a note with the following 
stipulation was negotiable ; ‘‘if not paid when 
due and suit is brought thereon I hereby 
agree to pay collection and attorney’s fees 
therefor.’’ 

The Supreme Court of Kansas has clearly 
laid down the rule that such instruments are 
negotiable. In Seaton v. Scoville® the note 
sued on contained an agreement ‘‘to pay all 
costs of collecting including reasonable at- 
torney’s fees if suit be instituted on this 
note.’’ In Lyon v. Martin’ the note contained 
this additional stipulation: ‘‘If suit be com- 

433 Tl. 372, 85 Am. Dec. 280. 

5 32 Iowa, 184. 


618 Kan. 485, 26 Am. Rep. 779. 
72 Pac. Rep. 790. 





menced for collection of this note ten per 
cent. to be added as attorney’s fees, and the 
undersigned waive all relief from valuation, 
appraisement, stay, exemption and homestead 
laws.”’ 

The Nebraska Supreme Court has held 
such instruments to be negotiable in several 
decisions. In Heard v. Dubuque Co. Bank® 
the instrument sued on contained these words, 
‘‘and if suit is brought to enforce collection, 
I will pay reasonable attorney’s fees.’’ In 
Newton Wagon Co. v. Dier,® the note con- 
tained the additional words ‘‘with interest at 
ten per cent. per annum if paid at maturity, 
and if not paid at maturity with interest at 
twelve per cent. per annum from date, and if 
this note or any part of it is collected by suit 
to pay reasonable attorney’s fees,’’ and other 
stipulations to the effect that the property for 
which the note was given to remain the prop- 
erty of the vendor until the note was paid. 

The Supreme Court of Arkansas has held 
such instruments to be negotiable in Overton 
v. Matthews,” where the note sued on con- 
tained the additional words ‘‘with interest at 
the rate of ten per cent., and ten per cent. 
attorney’s fees if collected by suit;’’ and in 
Trader vy. Chidester, where the note con- 
tained a stipulation ‘‘to pay attorney’s fees 
of ten per cent. of principal and interest due 
waiving all relief whatever from valuation 
and appraisement laws.’’ 

In Dietrich v. Bayhe,” before the Supreme 
Court of Louisiana, a note containing the 
clause, ‘‘should this note not be paid at ma- 
turity, and judicial proceedings be instituted 
the lawyer’s fees fixed at ten per cent. to be 
at the cost of the maker,’’ was held to be a 
negotiable promissory note. 

The United States courts have uniformly 
held such notes to be negotiable instruments. 
In Wilson Sewing Machine Co. v. Moreno,” 
decided in the United States circuit court of 
Oregon the note sued on contained the clause : 
‘*In case suit should be brought thereon the 
obligors shall pay in addition to’the penalty 
thereof $100 for attorney’s fees,’’ and it was 
held to be a negotiable note. This decision 
was followed in Bank of British North Amer- 


88 Neb. 10. 

910 Neb. 284. 

10 35 Ark. 147. 

ll 41 Ark. 242, 48 Am. Rep. 38. 
1223 La. Ann. 767. 

137 Fed. Rep. 806. 
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ica v. Ellis,“ before the same court. In 
Adams v. Addington,” before the United 
States circuit court of Texas, Judge Pardee 
held that a note containing an agreement to 
pay ten per cent. attorney’s fees was negoti- 
able. In Schleisinger v. Arline,’ in the United 
States circuit court for the southern district 
of Georgia, a note containing the additional 
stipulation to pay ‘‘all costs for collecting 
including ten per cent. attorney’s fees,’’ was 
held to be a negotiable note. In Howenstein 
v. Barnes,” before the United States circuit 
court for the district of Kansas, a note con- 
taining a stipulation to pay ten per cent. 
attorney’s fees, was held to be a negotiable 
promissory note. The only apparent excep- 
tion in the case of the United States courts, 
with which the writer is familiar, is in the 
ease of Hardin v. Olson,'® decided in the 
United States circuit court for Minnesota. 
In this case, as the note sued on was executed 
and made payable in the State of Minnesota, 
the court held that it was its duty to follow 
the decisions of the supreme court of that 
State, without assuming to decide the ques- 
tion. 

Law writers have almost universally fa- 
vored the negotiability of such notes, and 
some of the most prominent text-book writers 
have taken océasion to treat the subject.!® 

It cannot be denied that there is quite a 
number of valuable authorities which hold 
that such instruments are not negotiable. It 
is clearly establised that such instruments 
are not negotiable in Pennsylvania.” In 
Wood v. North, the note under consideration 
contained a stipulation ‘‘to pay five per cent. 
collection fees if not paid when due.’’ 

The Supreme Court of Missouri has held 
that such instruments are not promissory 
notes, and not negotiable in a number of de- 
cisions. In First Nat. Bank v. Gay,” the 
note sued on contained the clause: ‘‘If put 

42 Fed. Rep. 44. 

15 16 Fed. Rep. 89. 

16 31 Fed. Rep. 643. 

17 5 Dillon, 482, 9 Cent. L. J. 48. 

18 14 Fed. Rep. 705. 

191 Randolph Com. Paper, 316; 1 Daniel Neg. Inst. 
68n, and 72; 8 South. Law Rey. 519; 29 Am. Rep. 406; 
14 Fed. Rep. 674, note by Adelbert Hamilton; 17 Cent. 
L. J. 282; 14 Cent. L. J. 86; See also 2 Parsons Notes 
and Bills, 147 and 413. 

2 Wood v. North. 77 Pa. St. 407,24 Am. Rep. 201; 
Sweeny v. Thickstun, 77 Pa. St. 131; Johnson vy. Speer, 


92 Pa. St. 227, 87 Am. Rep. 675. 
21 63 Mo. 83, 21 Am. Rep. 430. 








into an attorney’s hands for collection an ad- 
ditional sum of ten per cent. as attorney’s 
fees.” In Samstag v. Conley,” the note 
contained the additional words, ‘‘reasonable 
attorney’s fees if suit be brought thereon.’’ 

In Jones v. Radatz,* before the Minnesota 
Supreme Court, the note contained the addi- 
tional words, ‘‘reasonable attorney’s fees if 
suit be instituted,’’ and the court held that it 
was not a negotiable instrument. 

The Court of Appeals of Maryland, in 
Maryland Fertilizing & Manufacturing Co. 
v. Newman,” held that a note was not nego- 
tiable which contained an agreement ‘‘to pay 
all costs and charges for collecting the same.’” 

The Supreme Court of Michigan has laid 
down the rule that such instruments are not 
negotiable in that State;* and the Dakota 
Supreme Court in one decision®™ held that 
such notes were non-negotiable, but, the case 
of Farmers’ Nat. Bank v. Ramussen,” before 
the same court, where the note sued on con- 
tained a stipulation ‘‘to pay ten dollars at- 
torney’s fees if action is commenced herein,’’ 
has been cited as maintaining the opposite 
doctrine.* 

In First Nat. Bank v. Larsen,” before the 
Supreme Court of Wisconsin, a note which 
contained the clause, ‘‘and if this note is not 
paid at maturity, I agree to pay ten per cent. 
attorney’s fees thereon in addition thereto,’’ 
was held not to bea negotiable note. In 
Morgan v. Edwards,” in the same court, the 
instrument sued on contained, besides the 
stipulation to pay attorney’s fees, a clause 
giving the payees the right to declare the 
money due at any time they might deem them- 
selves insecure, which rendered the time un- 
certain when the money was payable, and an 
additional clause saying that the title to and 
ownership and right to the possession of the 
machine for which the instrument was exe- 
cuted remained in the payees. It was held 
to be a non-negotiable instrument. A similar 
instrument was held not be a promissory note 





22 64 Mo. 477. 

23 27 Minn. 240, 6 N. W. Rep. 800. 

2460 Md. 584, 45 Am. Rep. 750. 

% Bank v. Purdy, 56 Mich. 6, 22 N. W. Rep. 93; Alt- 
man v. Farmer (Mich.), 37 N. W. Rep. 708. 

% Garretson v. Purdy (Dak.), 14 N. W. Rep. 130. 

271 Dak. 60. 

2% 1 Daniel Neg. Inst. 70n. 

2918 Wis. 379, 19 N. W. Rep. 67. 
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and not negotiable in North Carolina.™ 
Neither of these two last mentioned decisions 
can be regarded of any force in determining 
the question under consideration, as the un- 
certainty in the time when the money should 
be paid was sufficient to destroy the character 
of the paper as a promissory note, and there- 
fore to render it non-negotiable. 

Instruments containing stipulations for the 
payment of attorney’s fees, as well as any 
other conditional or additional stipulations 
are declared not to be promissory notes and 
non-negotiable in California by statute,” and 
probably in some other States. 

It has been supposed that the language of 
the stipulation is an important factor in deter- 
mining whether or not the negotiability of 
the instrument is affected; but a reference to 
the decisions will convince any one that the 
decisions have never turned on the certainty 
or uncertainty in the amount of the fees or 
costs provided for. Of all the decisions cited, 
the only one that makes any mention of the 
fact that the fees stipulated for in the instru- 
ment were certain or uncertain in amount, is 
Schleisinger v. Arline,® in the federal court of 
Georgia, and we may readily infer that the 
language of the learned judge in that case 
originated ina desire on his part to decide 
no more than he was called upon to decide in 
the particular case under consideration, and 
that he would have arrived at the same con- 
clusion if the stipulation had been for a rea- 
sonable fee. 

A thorough examination of the authorities 
cited in connection herewith, which, it is be- 
lieved, include nearly every published decis- 
ion directly in point that has been rendered 
in this country, must convince any one that a 
very decided weight of authority favors the 
negotiability of such instruments. The rea- 
son assigned by these courts which have held 
them to be non-negotiable is that such stipu- 
lations render the amount to be paid uncer- 
tain; but as the uncertainty only arises after 
the maturity of the instrument, and after and 
because of the default of the maker, there 
would seem to be little or no reason upon 
which to base such rulings. When it be- 
comes necessary to institute suit for the col- 

31 First Nat. Bank of New Windsor v. Bynum, 84 N. 
C. 24,37 Am. Rep. 604. 

82 Art. 1, ch. 1, tit. 15, Civil Code of 1872; Chase v. 


Whitmore (Cal.),9 Pac. Rep. 942. 
33 31 Fed. Rep. 648. 





lection of any note, the amount that the 
defendant will have to pay always is uncer- 
tain. The court costs which are included in 
the amount for which the plaintiff is given 
judgment, are very uncertain in amount. 
And the fees or costs stipulated for in such 
instruments are of the same nature as the 
court costs, the attorneys for whose benefit 
the fee is reserved being officers of the court 
just as much as the clerk and ‘sheriff are. 
The plaintiff, as a matter of course, cannot 
recover an attorney’s fee unless he has in- 
curred one for the same amount of the fee 
recovered. A reasonable attorney’s fee, 
under the statutes of some States, is taxed up 
as part of the costs of the cause. Even the 
interest that accrues after the maturity of the 
note is as uncertain as the attorney’s fee. 

The flimsy reason assigned for holding such 
instruments non-negotiable is sufficient to in- 
duce a belief that such rulings originated in 
an antagonism, on the part of certain courts, 
to all additional stipulations in promissory 
notes, and a desire to restrict promissory 
notes toa mere promise to paya sum of 
money at atime and place and to a person 
therein named. The insertion of any additional 
stipulations in notes has frequently given rise 
to more or less discussion as to whether or 
not the character of the paper is thereby de- 
stroyed. A stipulation to pay exchange, a 
clause waiving exemptions, or the benefit of 
stay and appraisement laws, and a power to 
confess judgment are some of the stipulations 
in notes upon which courts have differed. 
The decisions are not uniform as to the effect 
of any of these stipulations in notes, but the 
weight of authority favors the negotiability 
of all such instruments.* 

Where the appellate courts of any of the 
States have decided this question, either in 
favor of the negotiability of such notes, or 
adversely thereto, it is not a question of great 
importance, for it is to be presumed that the 
rule so laid down will be henceforth followed 
in that State, and it is in the power of every 
one to know what ia regarded the law and to 
act accordingly. But in the States where 
there is no statute governing such instruments 


4 1 Daniel Neg. Inst. 66; 2 Parsons Notes and Bills, 
147; Clements v. Hull, 35 Ohio St. 141; Zimmerman vy. 
Anderson, 67 Pa. St. 421; Osborn v. Hawly, 19 Ohio 
St. 180; Lyon v. Martin (Kan.), 2 Pac. Rep. 790; Con- 
tra, Overton v. Tyler, 3 Pa. St. 346; Sweeny v. Thick- 
stun, 77 Pa. St. 131. 
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and no decisions touching their negotiability, 
and especially in those States where they 
have grown into general use, nuthing can be 
accomplished by holding them non-negotiable 
instruments, and where the parties have 
acted under the idea that they are negotiable 
promissory notes such rulings may work un- 
told hardships. If thef¥were any valid rea- 
son why such stipulations should not be 
included in negotiable instruments, the legis- 
latures of the States could easily make it the 
subject of statutory regulation. 
James A. MITCHELL. 








EQUITABLE SET-OFF — MASTER AND SERV- 
ANT—RELATIONS INTER SE. 


MEMPHIS, ETC. R. CO. V. GREER. 





Supreme Court of Tennessee, May 28, 1889. 


A conductor of a freight train obtained judgment 
against the railroad for injuries sustained by an acci- 
dent to his train. A passenger on the train, who was 
allowed by the conductor, contrary to his orders, to 
ride on his train, sued the railroad for injuries re- 
ceived by him in the same accident: Held, that the 
railroad, on the allegation of the conductor’s insolv- 
ency, might enjoin the conductor’s judgment till the 
passenger’s suit was determined, and in case of a 
judgment against it therein should be credited on the 
conductor’s judgment with its payments on the pas- 
senger’s judgment. 

DICKINSON, Special 
opinion of the court: 

The bill charges that defendant Greer, re- 
covered a judgment in this court for $8,000, for 
personal injuries, against complainant, the 
Memphis and Charleston Railroad Company, and 
that defendant is about to enforce collection of 
the same; that Greer was, at time of injury ‘for 
which he recovered said judgment, in the employ 
of complainant as a freight conductor, in charge 
of a freight train; that there was, at this time, a 
rule of said company in force prohibiting any 
person from riding on its freight trains, unless by 
special permit from the superintendent or train 
dispatcher, and that this rule was known to Greer, 
and that it was his duty, as conductor, to enforce 
it; that at the time Greer was injured one Powell, 
a kinsman of Greer, was riding on the freight 
train of which Greer was conductor, without the 
requisite permit, and in violation of said rule, 
and with Greer’s consent, and that Greer knew 
he was, in permitting this, violating the rule of 
the company, which it was his duty to enforce; 
that in an accident which happened to said train 
Powell was injured, and that he had sued com- 
plainant in the courts of Mississippi for said 
injuries, in the sum of $5,000; and that the 
suit was pending at the time of filing this bill. 
The bill further alleges that the defendant is 
wholly insolvent, and prays that he be enjoined 


Judge, delivered the 





from collecting $5,000 of said judgment until the 
termination of the Powell case, and that,in the 
event judgment should be recovered by Powell, it 
shall be satisfied out of the $5,000 impounded. 
Complainant tendered with its bill the excess of 
the judgment, with interest and costs, in favor of 
Greer, over $5,000, and the chancellor granted a 
fiat for the injunction, conditioned upon the ex- 
ecution of a bond in the penalty of $10,000, and 
the payment into court of said excess,—all of 
which was done, and the injunction issued. De- 
fendant demurred, and assigned 11 grounds. By 
consent of parties, the East Tennessee, Virginia & 
Georgia Railroad Company was allowed to file an 
amended and supplemental bill, which set up 
that it was the lessee of complainant’s road, and 
was operating the same, and was the real party 
in interest in respect of all matters involved in 
litigation. It also repeated, in substance, the 
allegations of the original bill. A new injunction 
bond was given, and it was agreed that the in- 
junction already executed might remuin in force. 
The defendant, Greer, was paid the excess over 
$5,000, and, upon the execution by him of a re- 
funding bond in the penalty of $10,000, complain- 
ant was ordered by the court to pay him the 
remaining $5,000, which was done. Defendant 
relied upon the demurrer filed to the original 
bill, and assigned three additional grounds. The 
cause was heard upon the demurrer, and the 
chancellor dismissed the bill, and decreed that 
the refunding bond be canceled, and from this 
decree complainant appealed. 

The grounds of demurrer, 14 in number, are too 
numerous to be set forth in detail, and besides, 
the same question is presented, under separate 
assignments, in but slightly varying aspects. 
Summarized and grouped, they present the fol- 
lowing propositions, in substance: First. Whether 
the bill can be maintained under the head of 
equitable set-off, because of the want of any 
present subsisting demand against the defendant; 
the demand set up in the bill being a mere possi- 
bility, a contingent liability, that may never be 
fixed. Second. As the bill is predicated upon a 
liability to Powell for a wrong, this, by implica- 
tion, is an admission that complainant has been 
guilty of negligence; and therefore it should not 
be permitted to maintain its bill to make defend- 
ant liable to it for losses which it has sustained 
by its own wrongful conduct. Third. That com- 
plainant cannot make defendant answerable to it 
for such losses incurred by injuries to Powell, 
unless it alleges that the injuries occurred through 
the default of defendant as a proximate cause, 
and that the same was in nowise occasioned, by 
any negligence of complainant, either as a proxi- 
mate or concurrent cause. Fourth. That, though 
it be alleged that defendant violated his duty, yet 
this was not the cause of the injury, but that 
some other independent act of complainant was 
the approximate cause, and that, therefore, com- 
plainant, being itself a wrong-doer, cannot call 
upon defendant for contribution. 
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The theory of the bill is that one of the duties 
of defendant’s employment was to prevent per- 
sons from riding on the train of which he was in 
charge, and that, in violation of his obligations 
to the company, defendant permitted Powell to 
be in the position where he was injured, and thus 
created relations between Powell and complain- 
ant by which complainant might become liable 
to him. The contention is that, no matter what 
might have happened to the train, no liability 
could have arisen to Powell but for wrongful and 
conscious violation by defendant of a rule which 
was intended to protect the company from ex- 
actly such responsibility, and for the enforcement 
of which, as one of his express duties, he was 
employed. Story on Agency, § 217c, says: 
‘‘Wherever an agent violates his duties or obliga- 
tions to his principal, or by positive misconduct, 
or by mere negligence or omission in the proper 
functions of his agency, or in any other manner, 
and any loss or damage thereby falls on bis prin- 
cipal, he is responsible therefor, and bound to 
make full indemnity. In such cases it is wholly 
immaterial whether the loss or damage be direct 
to the property of the principal, or whether it 
arises from the compensation or reparation which 
he has been obliged to make to third persons in 
discharge of his liability to them for the acts or 
omissions of his agent. The loss or damage need 
not be directly or immediately caused by the act 
which is done or omitted to be done. It will be 
sufficient if it be fairly attributable to it, asa 
natural result or ajust consequence.’’ The above, 
in substance, is quoted and approved in Walker 
v. Walker, 5 Heisk. 427. The same author, after 
citing cases where the agent was held liable for 
violation of duty, although other causes inter- 
vened to produce the injury, says, (section 219:) 
“In all these cases, although the misconduct or 
negligence of the agent is not the direct and im- 
mediate cause of the loss, yet it is held to be suf- 
ficiently proximate to entitle the principal to 
recover for the loss or damage; for otherwise the 
principal would ordinarily be without remedy 
for such loss or damage, since the same objection 
would apply in almost all cases of this sort.”’ 
Wharton on Agency, § 253, says: ‘‘Ifloss was im- 
mediately attributable to casus, or the intervention 
of third parties, yet this constitutes no defense, if 
the principal was exposed to such casus or inter- 
vention by theagent’s misconduct. * * * The 
supervening loss must in some way be connected 
with the fault, either as creating the loss asa 
cause, or as determining the incidence of some 
other cause of loss.’’ Sutherland on Damages 
(volume 3, p. 91), says, in regard to liability of 
agents for violation of instructions of principal, 
as follows: ‘“‘The instructions may relate to 
measures deemed expedient by the principal to 
secure himself against a contingent or possible 
loss. If these instructions are disregarded, the 
agent will not be heard to say that he is not liable 
by reason of the uncertainty of the loss, if it hap- 
pens, for it is a loss in contemplation of the 





parties. The instructions were intended to make 
exemption from such possible loss certain. After 
the disregard of such instructions, the loss, when 
it occurs, is morally the direct consequence of the 
agent’s breach of duty, whatever may be the im- 
mediate physical cause.” 

It is said that this principle cannot be applied 
in this case, because Powell’s injury must have 
occurred through some negligence of complain- 
ant, for otherwise complainant could not be 
liable to him; and that such negligence, and not 
the act of Greer, was the proximate cause; and, 
moreover, Greer, though in default himself, and 
contributing to the loss of complainant, cannot 
be held liable to complainant, where his negli- 
gence was concurrent, and contributed to the 
injury. Railroad companies operate trains by 
subordinate officers and servants. Though there 
may be no negligence on the part of its controll- 
ing officers, it is nevertheless, answerable to 
injured parties for the negligence of its subordi- 
nate officers and servants, under the doctrine of 
respondeat superior, just the same as if it were an 
individual, and had, as such, been personally 
guilty of the negligence complained of. Freight 
trains are not adapted to the carrying of persons, 
either with speed, safety, or convenience. The 
hazard is far greater upon them than upon pas- 
senger trains, which are specially designed and 
operated for transporting persons. This division 
in the matter of performing railway service is 
based upon practical experience, which has de- 
monstrated that it is in the interest of both the 
carrier and general public. It is general in all 
countries where railways have reached an ad- 
vanced stage of development. Complainant has 
limited the use of its freight trains, except in 
cases where special permit is given, to the trans- 
portation for which they are designed; and in 
view of the greater risk of life and limb upon 
such trains, and the consequent liability, it im- 
posed upon defendant the duty of excluding per- 
so-s from the train of which he was conductor, 
and of preventing the consummation of the con- 
tractual relation of common carrier with its 
attendant liability. The risks intended to be 
guarded against may have been, and most prob- 
ably were, those which might result from negli- 
gence of its own servants. If, being aware of 
these hazards arising from the necessary employ- 
ment of a great number of servants, and wishing 
to guard against them, it contracted with defend- 
ant, and paid him to perform a duty which would 
have effectually protected complainant from any 
liability to Powell, and if defendant may, as is 
contended, willfully violate his contract, and 
annul with impunity the obligations of his em- 
ployment, and create for complainant the very 
contractual relation he agreed to prevent, then a 
case would be presented of a wrong without a 
remedy, and a breach of contract without liabil- 
ity, and an abortive, though careful, effort to 
guard against danger, with no power to avoid 
the consummation of a contract entailing liability 
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and loss, and no redress for the dereliction of the 
agent who, in violation of his duty, created the 
relation from which the contract followed asa 
direct legal consequence. 

The conductor, in violation of his duty, placed 
Powell in the position where he was injured, and, 
if such injury was the result of an accident caused 
by the negligence of complainant’s other serv- 
ants, he thus, by defendant’s act acquired the 
right to reeover damages from complainant. The 
negligence of the company’s other servants in 
causing the accident would not have injured 
Powell but for the misconduct of defendant. But 
for the act of defendant the train might have 
been annihilated through the negligence of com- 
plainant’s other servants, and yet no injury could 
have been sustained by Powell. While Powell 
had no right of action against defendant, and as 
between Powell and complainant the negligence 
of complainant was the proximate cause of the 
injury, yet, as between complainant and defend- 
ant, the wrongful act of defendant was the proxi- 
mate and eflicient cause of loss to complainant, 
should it have to pay Powell. As this was in 
violation of his duty to bis principal, defendant 
should answer for loss sustained. Such injuries 
and losses were within the contemplation of his 
contract, and the rule which was known to him 
put him fully on his guard. He assumed the risk 
himself when he violated it. He cannot admit 
that he has breached his contract in failing to 
protect complainant from losses occasioned by 
the negligence of its other servants, which he 
might have done by the performance of a simple 
duty, but deny that he can be held liable, on the 
ground that the negligence of such servants, as 
between complainant and Powell, is in law im- 
putable to complainant. ‘The obligation imposed 
by a rule of law upon complainant asto third 
parties has nothing to do with the contractual 
responsibility of defendant. ‘The effect of such a 
rule as is contended for would be to deprive a 
corporation absolutely of the benefit of a contract 
having for its purpose the employment of an 
agent to protect it, by guarding itina way fully 
within his power, against the establishment of 
conditions which bring strangers within the 
radius of injuries that may accrue eats the 
negligence of its other servants. 

Itis further argued that, as both complainant 
and defendant were neglectful, complainant can- 
not sustain this action, because there can be no 
contribution between wrong-doers. They do, not 
occupy this relation to each other, for, if they 
did, then Powell would have hada right of action 
against Greer, which he did not, as Greer had 
done him no wrong. He, by virture of his 
agency, put him under the protection of his prin- 
cipal, with its legal consequence, and that is what 
is now complained of. It is not contribution, but 
indemnity, that is asked for from an agent, for a 
loss occasioned by his misconduct. The action is 
for a breach of contract, and not against a co-tort- 
feasor. 





The chancellor dismissed the bill, on the ground 
that it could not be sustained under any head of 
equity jurisdiction except that of equitable set-off, 
and that the essential element of a present, sub- 
sisting claim is wanting, and hence complainant 
has no remedy, however meritorious his right 
may eventually turn out to be. It is true that 
complainant has no present, fixed demand, and 
it may defeat Powell, and hence never have one; 
but if the allegations of the bill be true as to the 
contract with defendant, and his violation of 
duty, then it is manifest that complainant, in 
litigating the claim of Powell in Mississippi, is 
making a contest in the interest of defendant. 
The action of complainant which redounds to 
benefit of defendant is urged as a ground for de- 
stroying the only means of indemnity left to 
complainant. The allegation in the bill, that the 
right of Powell is denied, and that it is and will 
be contested, is in the interest of this defendant; 
for, if complainant had admitted unconditionally 
in this bill its liability to Powell, then such ad- 
mission might have been used in the suit pending 
in Mississippi. It appears, therefore, in this case, 
that while complainant might have paid the 
claim of Powell, and thus have acquired such a 
subsisting right against defendant as would have 
justified impounding the fund until it could bave 
been adjudicated, it hag pursued a course which 
is far more to the interest of defendant, and is 
making a fight in his behalf. The peculiar rela- 
tions between the parties, growing out of the facts 
surrounding the demand, might justify the ap- 
plication of the doctrine of equitable set-off; for, 
as stated in Parker v. Britt, 4 Heisk. 249, *‘courts 
of equity will extend the doctrine of set-off * * 

* in all cases where peculiar equities intervene 
between the parties.”’ 

The bill will lie as a quia timet bill, to prevent 
irreparable injury, on account of the insolvency 
of defendant. Such a bill was sustained when it 
was brought by a vendee to enjoin the sole dev- 
isee of his vendor from disposing of the devised 
property, upon the allegation that he had been 
sued for the land purchased, and might lose it by 
a paramount title, and that if the property should 
be aliened he would have no remedy on his war- 
ranty, and thus would suffer irreparable injury. 
Baird v. Goodrich, 5 Heisk. 20. In that case the 
land had not been lost, and might never be, but 
the bill was sustained as a quia timet bill, notwith- 
standing the right to sue at law upon the cove- 
nant of seizin unembarrassed. It has been held 
that a surety, when his principal is insolvent, 
may proceed against him before paying the debt. 
Miller v. Speed, 9 Heisk. 200, 201, and cases there 
cited; Henry v. Compton, 2 Head, 549. And so 
the doctrine is stated in3 Pom. Eq. Jur. § 1417. 
Complainant is not a surety of defendant, and 
there is no privity between defendant and Powell, 
and yet it is answering for the default of defend- 
ant,—a default in respect of which defendant is 
primarily liable to it, the same as he would be 
under acontract ofsuretyship. As between them, 
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their obligation stands on as high ground, and 
rights under it should be protected to the same 
extent. It would be contrary to natural justice 
to permit Greer, who is insolvent, to collect his 
entire judgment from defendant, and make way 
with the money, and, by the interposition of such 
defenses, defeat the right, and leave complainant 
to pay Powell for an injury occasioned by Greer’s 
wrongful act and in violation of his contract, 
which was to protect complainant against the 
possibility of answering for such accidents to 
passengers. Defendant has collected all of the 
money, and has given a refunding bond for $10,- 
000, and it is right that it should remain in force. 
The decree of the chancellor is reversed, tte de- 
murrer is overruled, the refunding bond remains 
in full force and effect, and the cause is remanded 
for further proceedings. 


Nore.—That an agent, who violates his duties, by 
exceeding his authority, or by positive misconduct, or 
by any negligence or omission in the proper functions 
of his agency, or in any other manner, is responsible 
therefor, and bound to make full indemnity to his 
principal for any loss occurring therefrom to the lat- 
ter, is a well settled rnle of law.! As another writer 
states the rule, a servant is liable to his master for any 
damage occasioned by his misconduct, whether such 
damage be direct to his master’s property or arises 
from the compensation which the master has been 
obliged to make to third persons for injuries sustained 
by them.2 Where but for such neglect of duty the 
property would not have been exposed to such dan- 
ger or the liability could not have occurred, the agent 
is liable, though there was a more immediate cause of 
the loss. Such negligence is considered to have been 
the occasion, thongh not strictly the cause, of the loss.’ 
If there were no protection to the master under the 
circumstances mentioned in the principal case, it 
would certainly be a casus omissusin the law. But 
equity endeavors to adapt itself to changing circum- 
stances, overstepping the rules of law, and the case is 
not without precedents. Set-offs are allowed in 
equity, though not within the statute of set-offs, if 
from the nature of the claim or the situation of the 
parties, justice cannot otherwise be done. The in- 
solvency of one of the parties is sufficient ground for 
such an allowance.4 In another case it was said, that 
the insolvency of the party against whom the set-off is 
claimed is a sufficient ground for the exercise of the 
jurisdiction of the court of chancery in allowing a set- 
off in cases not provided for by statute, although the 
demands on both sides are not liquidated by judg- 
ment or decree, so as to authorize a set-off upon 
summary application by motion. If, from the situa- 
tion of the parties, justice cannot otherwise be done, 
cross-demands, though unliquidated by judgment, 
will in equity be set-off against each other, and in- 
solvency of one of the parties is sufficient ground 
therefor, even if not within the statute of set-offs.6 In 
another case A and B were partners, and both were 
sued by C on a partnership debt. A bought out B 
and gave his notes therefor, but B continued by 


1 Story on Agency, § 217c. 

2 Thomp. Neg. 1061. 

8 Story on Agency, §§ 218, 219, 220; Wharton On Agency, 
§§ 253, 387. 

4 Smith v. Felton, 43 N. Y. 419. 

5 Gay v. Gay, 10 Paige, 369. 

6 Davidson v. Alfaro, 80 N. Y. 660. 





contract liable for his share of the debt. B 
sued A on his notes, obtained judgment therefor, and 
assigned the judgment. It was held that equity would 
have required the suspension of B’s suit till C’s suit 
was determined, upon a showing that B had become 
insolvent, that equity requires, that, when two claims 
are connected, although one is unliquidated, a set-off 
be compelled when either party is insolvent.’ A gave 
B his promissory notes for $3,000, and subsequently 
accepted notes for $4,000 drawn on him by B. B be- 
came insolvent. A prayed an injunction, enjoining B 
from selling or negotiating his notes, and praying that 
his notes might be set-off or applied in part satisfac- 
tion of the $4,000 for which he was liable on the ac- 
ceptances. The injunction was granted, though A’s 
notes were not yet due. Equity allowed the set-off, 
though the case was not within the law of set-offs, 
because, owing to the insolvency of B, justice could 
not be obtained by a cross-action. In another case 
A obtained judgment against B. B subsequently ob- 
tained judgment against A, which was appealed by A. 
B alleged the insolvency of A, and prayed that he be 
restrained from issuing an execution on his judg- 
ment till B’s suit against A was determined by the 
jury trial in the higher court, and in case of B’s suc- 
cess that his judgment might be set-off against A’s 
judgment. The injunction was granted to await the 
result of B’s suit. e .* 


7 Littlefield v. Albany C. Bank, 97 N. Y. 581. 
8 Lindsay v. Jackson, 2 Paige, 581. 
9 Guttendag v. Lehigh, etc. Co., 14 Phila. 639. 








RECENT PUBLICATIONS. 





A TREATISE ON THE LAW AND PRACTICE OF FORE- 
CLOSING MORTGAGES ON REAL PROPERTY AND 
OF REMEDIES COLLATERAL THERETO WITH 
Forms. By Charles Hastings Wiltsie of the 
Rochester Bar. A new work Superseding the 
Author’s Original Monograph; Rochester, N. Y. 
Williamson Law Book Co., Successors to William- 
son & Higbie. 1889. 


This book is announced not as a new edition but as 
a complete revision of an older and much less preten- 
tious work by the same author, on the same subject. 

Its subject will readily disclose its great value to the 
profession. When it is borne in mind that this book 
exhaustively considers the entire subject of the law 
and practice pertaining to the foreclosing of mortgages 
and of remedies collateral thereto, and supplemented 
by forms adapted for practical use, the real value of 
the work will be understood and appreciated. The 
book not only treats of the various procedures to fore- 
close mortgages but also of collateral proceedings such 
as the appointment of receivers, the distribution of 
surplus moneys, etc. The book contains over a thou- 
sand pages with a very complete table of contents and 
an exceptionally good index. It seems to be adapted 
to the practice of every State in the Union, and espe- 
cially of those States where foreclosures are conducted 
by equitable actions and sales. The author seems to 
have done his work thoroughly and carefully, and both 
the text and notes evince much labor and thought 
upon the subjects. The binding of the book is not, 
however, as good as it should be and bears evidence of 
carelessness in arranging and trimming the sheets. 
We think this may be partly owing to the very large 
size of the book and believe it would have been better 
to have put it in two volumes. 
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AMERICAN AND ENGLISH RAILROAD CasEs. A Col- 
lection of all the Railroad Cases in the Courts of 
Last Resort in America and England. Jas. M. 
nl Editor, Wm. M. McKinney, Associate Editor, 

Vol. XXXV. Northport, Long Island, N. Y.: 
Edward Thompson Company, Publishers. 1888. 


We have taken occasion so often to speak in high 
praise of this series of reports, that it is not necessary 
to say more in behalf of this volume than that it is fully 
equal to its predecessors in point of merit and interest. 
The case of Galveston, Harrisburg etc. R. R. Co. v. 
Horne, by the Supreme Court of Texas is an interest- 
ing one, and has, on the question of fires caused by lo- 
comotives, involved in that case, an extensive note 
reviewing all the authorities. The case of Cleveland, 
Columbus, ete. R. R. Co. v. Schneider, by the Su- 
preme Court of Ohio, involving questions of negligence 
in highway crossing is full of substance and has also 
an exhaustive note. We do not see how a railroad 
attorney can well be without these reports. 








QUERIES AND ANSWERS. 





[Subscribers are invited to send short answers to the 
following.) 
QUERY No. Il. 


1. A sheriff has a warrant for the arrest of A.B. He 
wires a deputy to make the arrest. Can the deputy do 
so lawfully? Must he not have warrant in his hands at 
time of arrest? 2. A justice of the peace, held an ex- 
amining trial. He held the accused to answer, without 
bail. Several days after the examining trial had been 
adjourned the justice of the peace required of one of 
the witnesses to give bail bond for his appearance at 
district court, to testify in the case. Is this bond bind- 
ing and valid? Had the justice of the peace any au- 
thority to require and take the bond after adjourning 
the trial? E. N. 


Query No. 12. 


A &B play cards for money. They are summoned 
before the grand jury and each is asked separately the 
following questions: 1. Did you see anybody play 
cards in H’s building September 2, 1889? 2. If so, 
whom did you see and what was he playing for? 3. If 
playing for chips what were the value of the chips? 
Can they be compelled to answer the above questions? 
If they are, each will convict the other and each must 
necessarily convict himself. Is this consistent with the 
bill of rights in the Illinois constitution which provides 
that no person shall be compelled to give evidence 
against himself. F. 


QUERIES ANSWERED. 





QUERY NO. 9. 
[To be found in Vol. 29, Cent. L. J. p. 174.) 


Depends upon personal liability of C for debt se- 
cured by mortgage to D. Also upon covenants in the 
mortgage. If C in second mortgage covenanted that 
he was seized and will warrant and defend, then D’s 
mortgage would revive C’s covenants in second would 
estop him from claiming under one executed by A, so 
as to defeat second. Lincoln v. Emerson, 108 Mass. 
87. If C was personally liable for debt secured by 
mortgage to D then it would revive. Tompkins v. 





Halstead, 21 Wis. 118; Steger v. Mahone, 24 N. J. Eq. 
426. If there were no covenants and he was not liable 
for the debt, then mortgage to D would not revive. 
Plenn v. Studebaker Bros. Mnfg. Co., 89 Mo. 162; Van 
Aurborgh v. Kramer, 16 Hun. (N. Y.) 205. H.C. F. 








HUMORS OF THE LAW. 





Cross AND REDIRECT.—Lawyer — Now, Mr. Cos- 
tello, will you have the goodness to answer me, di- 
rectly and categorically, a few plain questions: 

Witness—Certainly, sir. 

“Now, Mr. Costello, is there a female at present 
living with you who is known in the neighborhood as 
Mrs. Costello?” 

“There is.” 

“Ts she under your suctuintilit ad 

“She is.”” 

“Now, on your oath, do you maintain her?” 

“T do.” 

‘Have you ever been married to her?”’ 

*T have not.” 

(Here several severe jurors scowled gloomily at Mr. 
Costello). 

“That is all, Mr. Costello; you may go down.” 

Opposing Counsel—Stop one moment, Mr. Costello. 
Is the female in question your grandmother? 

Yes, she is.” 


WHEN the late Chief Justice Chase chose to unbend 
himself he could be witty as well as wise. At a social 
gathering at his house during the war, the subject of 
taxation having been mooted, a distinguished naval 
officer present said he had paid all his taxes except the 
income tax. “I havea little property,” said he, “which 
brings me ina yearly rental, but the tax-gatherers 
have not spotted it. Ido not know whether I ought 
to let the thing go that way or not. What would you 
do if you were in my place, Mr. Chase?” There was a 
merry twinkle in the eyes of Secretary Chase as he 
answered archly, “I think it the duty of every man to 
live unspotted as long as he can.”’ 


“AND so you have received a divorce from that 
vagabond husband of yours, Mrs. Smith?’’ 

Yes, I am glad to say that I have.” 

**Pid’nt you fee] quite overpowered when you heard 
the decision of the judge?’ 

“Not exactly. I felt sort of unmanned, so to speak.” 


A WITNESS who had given his evidence in such a 
way as satisfied everybody in the court that he was 
committing perjury, being cautioned by the judge, 
said at last,— 

“My lord, you may believe me or not, but I have not 
stated a word that is false, for I have been wedded to 
truth from my infancy.” 

“Yes, sir,” said Sir William Maule; “but the ques- 
tion is how long you have been a widower!”’ 


In the Law Library in Boston a number of wooden 
blocks, cut inthe form of a book, are used to keep 
volumes in position when the shelves are only par- 
tially filled. Being in the library one day, a pile of 
these blocks caught Mr. Paine’s eye, and turning toa 
brother member ofthe bar he said: “Ah, now I see 
where the Supreme Court gets its law! ” 


A LaDy, in speaking of a gathering of lawyers to 
dedicate a new court-house, said she supposed they 
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had gone “‘to view the place where they would shortly 
lie.” 


A FUGITIVE from justice boasted that he was so 
well liked by all who knew him that he never left any 
place without a reward being offered for his return. 


A CELEBRATED judge, in reprimanding a criminal, 
among other hard names called him a scoundrel. 

The prisoner replied, “Sir, I am not so great a 
scoundrel as your Honor—takes me to be.” 

‘*Prisoner,” responded the judge, “you should put 
your words closer together when you address the 
Court.” 
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1. ABATEMENT AND REVIVAL.—A suit commenced by a 
trustee of an intemperate person, appointed to manage 
and preserve the latter’s estate,as provided by Code 
Ala. 1886, §§ 2502, 2506, to set aside a conveyance of land 
made after plaintiff's appointment, abates upon the 
death of the ward, and cannot be reviewed and prose 
cuted by his heirs.—Zz parte Williams, Ala., South. Rep. 
$14. 

2. ADMIRALTY — Wharves. — A foreign vessel which 
came to discharge cargo into a private dock in the city 
of Baltimore to a wharf where she could not lie with- 
out overlapping on the next adjoining wharf, belonging 
to the libelant, was notified that if she did so overlap 
she would be charged wharfage: Held,in the absence 
of any statutory regulation of wharfage, that by lying 
alongside libelant’s wharf for the distance of 20 feet the 
vessel enjoyed a beneficial use of it, although not made 
fast to it, and not using it to land cargo; and that for 
such use the libelant was entitled to compensation and 
« maritime iien. — Ranstead v. The Wm. H. Brinafield, (U. 
8. D. C.) Md., 39 Fed. Rep. 215. 

3. ALTERATION OF INSTRUMENTS. — After a chattel 
mortgage had been delivered to the mortgagee’s agent, 
who had full authority to procure and retain posses- 
sion of it, the agent, without the mortgagor’s know!l- 
edge or consent, altered it by inserting the description 
of other property of the mortgagor. Subsequently the 
mortgagor discovered the alteration, and notified the 
mortgagees thereof, refusing to be bound by it, but the 
mortgagees proceeded to foreclose, and at the sale 
bought in allthe property, including that wrongfully 
inserted by the agent. In an action by the mortgagees 

o recover all the property, claiming that the mortgage 


Siew 





was valid as altered: Held, thatthey were not entitled 
to recover any part thereof. — Bowser v. Cole, Tex., 11 8. 
W. Rep. 1181. 


4. ATTACHMENT. — Where a debtor gives a written 
order to his attorney to pay certain preferred creditors 
out of certain claims, and a judgment placed in his 
hands for collection, it does not operate to transfer 
either the claims or the judgment to the attorney or 
the creditors, and the judgment and the claims can be 
reached by attaching creditors.—Sterrett v. Miles, Ala., 6 
South. Rep. 356. 

5. ATTACHMENT — Railroad Companies. — Code Civil 
Proc. N. Y. § 635, authorizes an attachment to be granted 
“in actions to recover asum of money only,” whether 
“for breach of contract, expressed or implied, other 
than a contract of marriage,” or for the wrongful con- 
version or other injury to personal property: Held, that 
an attachment may be issued inan action against a 
railroad company to recover upon coupons and scrip 
certificates representing interest payable semi-annu- 
ally out of the company’s net surplus income. — 

v. Missouri, etc. Ry. Co.,(U.8. C. OC.) N. Y., 39 Fed. Rep 
252. 

6. BANKS AND BANKING. — Plaintiffs consigned some 
meat to one H and sent the bill to G. & Co., bankers, for 
collection. H, who had an overdrawn account with 
G & Co., gave his check on them forthe amount, and 
they sent exchange on New York to plaintiffs, but 
failed, and payment thereof was refused by the New 
York bank: Held, that plaintiffs were entitled to recover 
from the receiver of G & Co., the amount of the check 
drawn by H out of the assets in the receiver’s hands, as 
against attaching creditors. — Ryan v. Paine, Miss., 6 
South. Rep. 320. 


7. BANKS AND BANKING. — By agreement and custom 
the Fidelity Bank received drafts from its correspond- 
ent bank at E, and credited them to it as cash, with the 
understanding that any draft which was unpaid should 
be charged back to the correspondent. The latter 
forwarded drafts which were credited to it, but were 
not collected before the Fidelity Bank failed. The 
drafts were not paid after the appointment of a re- 
ceiver, and the moneys actually came into his hands. 
The drafts were indorsed payable to the Fidelity Bank 
“for collection for the bank at E: Heid, that as the 
drafts were, when received, credited as cash to the 
bank at E, which had the right at once to draw against 
them, the indorsement for collection did not affect the 
result, and the bank had only the rightofa general 
creditor.— First Nat. Bank of Elkhart v. Armstrong, (U. 8. 
C. C.) Ohio, 39 Fed. Rep. 231. 


8. CARRIERS—Express Companies.—Where an express 
company fails to forward goods delivered to it 
promptly, itis no defense to a suit for damages, that 
plaintiff has failed to comply with a stipulation in the 
contract of shipment to file a written notice of his 
claim for damages in the office of shipment, that office 
being fully cognizant of the negligence that caused the 
loss. — Baltimore, etc. Exp. Co. v. Cooper, Miss., 6 South. 
Rep. 327. 

9. CARRIERS OF GOODS. — In the absence of an agree. 
ment by a railway company to carry freight beyond 
the end of its route, its liability for injury thereto is 
ended by its prompt delivery in good order to the con- 
necting carrier. — McConnell v. Norfolk, etc. R. Co., Va.,9 
8. E. Rep. 1006. 


10. CARRIERS — Passengers. — In an action against a 
railroad company for personal injuries to a passenger 
while getting off a train at her destination, it appeared 
that no stop was made, but that the train was kept in 
motion by a passenger who pulled the bell-rope. 
Plaintiff saw the rope pulled, knew it was pulled by a 
passenger, remonstrated with him, but left the train 
while it was in motion. The jury was instructed that, 
if the place was a regular stopping place for passen- 
gers, it was defendant’s duty to stop; that failure to do 
so was a Violation of public duty; and any one injured 
thereby could recover, though it appeared that one not 
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an employee of defendant had, by pulling the beli-rope, 
caused the train to move: Held, that this was error, as 
it declared, in effect, that defendant’s negligence was 
established by the movement of the train, without ref- 
erence to whether or not the act of moving was the 
act of defendant.— Mississipi, etc. R. Co.v. Harrison, Miss., 
6 South. Rep. 319. 

11, CARRIERS OF PASSENGERS.— A passenger on a rail- 
way train, who, while ascending the steps of acaron 
the invitation of the railway company’s agent, is in- 
jured by the fall of a servant of the company against 
her, the fall being caused by accidentally slipping 
while standing on the rails of the platform of two cars, 
engaged in the performance of his duty, cannot recover 
from the company therefor, as there is no negligence, 
and the risk of such an accident is assumed by the pas- 
senger. — Skinner v. Atchison, etc. R. Co., (U. 8. C.C.) Ill, 
39 Fed. Rep. 188. 

12, CONSTITUTIONAL Law— Grand Juries.—Const. U. 8. 
amend. 14, providing that no person shall be deprived 
of life or liberty without “due process of law,’’ does not 
prohibit a State from authorizing a grand jury consist- 
ing of less than the common-law number of jurors. — 
Parker v. People, Colo., 21 Pac. Rep. 1120. 

13. CONTRACTS—Consideration.— Where A, for a valu- 
able consideration, paid by him, purchases property of 
B, which is, by the terms of the sale, to be conveyed to 
C,andis afterwards so conveyed, and C promises in 
consideration thereof to pay a debt due from A to D, 
the promise of C to pay such debt, though not in writ- 
ing, is binding on him, if assented to by D. — Hooper v. 
Hooper, W. Va.,9 8. E. Rep. 937. 


14, CONTRACTS—Illegality.— A judgment was obtained 
against a surety on notes given as marginson grain 
and pork options. The surety borrowed money from 
K, to pay the jadgment, securing K by a deed of trust 
onland. K had no connection with the option trans- 
action, nor was it shown that he had any knowledge of 
it: Held, on a creditor’s bill to audit the liens on the 
lands of the surety, that the trust-deed to K was not 
void as against the other creditors, as being based on a 
gambling consideration.—Krakev. Alexander, Va., 958. E. 
Rep. 991. 

15. CONTRACT— Exchange of Lands. — Upon an agree 
ment for an exchange of lands, the defendant, having 
accepted and retained a conveyance (with covenant 
against incumbrances) of the plaintiff's land, and hav- 
ing paid certain taxes charged thereon, has no right to 
withhold the delivery of a conveyance of his land to 
the plaintiff, merely upon the ground that he has not 
been reimbursed for such taxes paid. — Greenwood v. 
Hoyt, Minn., 43 N. W. Rep. 8. 

16. CORPORATIONS—Stockholders. — A suit to procure 
relief for the misappropriation of the funds of a cor- 
poration is properly brought by the stockholders, 
without any demand on the directors to bring such 
suit, where the complaint alleges that the corporation 
is under the control of the defaulting directors, and 
that such demand would be useless.— Moyle v. Landers, 
Cal., 21 Pac. Rep. 1133. 

17. CORPORATIONS, — An agreement to form a corpo- 
ration and to pay 20 per cent. of the par value of the 
shares subscribed, in five days after the articles of in- 
corporation were filed, to a person designated as agent, 
is valid, and the amount due thereunder is exigible. — 
West v. Cradford, Cal., 21 Pac. Rep. 1123. 


18. CORPORATIONS—Foreign. — Relator, a foreign cor- 
poration, appears by its articles of incorporation to 
have been organized, not only for mining purposes, 
but also, and principally, for colonizing and general 
trading purposes, with power to organize other cor- 
porations: Held, that mandamus will not issue to compel 
the secretary of State to file relator’s articies of incor- 
poration, as it exists for purposes not contemplated by 
How. St. Mich. ch. 123.—Mich., 43 N. W. Rep. 14. 

19. CORPORATIONS — Constitutional Law. — Code Ala. 
1876, § 1803, as amended by act Dec. 6, 1882, provides that 





corporation for certain purposes shall state (1) the 
names and residences of petitioners; (2) the name, 
plan, and purpose of the proposed corporation; (3) 
the amount and number of shares of capital stock ; and 
“(4) any other matters which it may be desirable to set 
forth in the organic law.’’ Section 1807, as amended by 
act Feb. 5, 1883, provides that on payment of 20 per 
cent. of the capital subscribed, the residue “being se- 
cured to be paid in such installments as may be pro- 
vided inthe written declaration required by § 1083, of 
the Code,” the probate judge may issue a certificate, 
etc.: Held, that it is not essential that the written dec 
laration should provide that the unpaid portion of the 
capital be secured to be paid in fixed installments; 
since by such construction, the act of 1883 would violate 
Const. Ala. art. 4,§ 2,as containing an amendment of § 
18€3 of the Code, which is not expressed in the title, 
and also as amending § 1083 of the Code by a mere ref- 
erence to its title. — Bolling v. LeGrand, Ala., 6 South. 
Rep. 332. 

20. COUNTIES — Actions. — An action cannot be main- 
tained against a county for personal injuries, caused 
by the negligence of a convict of the State penitentiary, 
while working on a public road under direction of the 
county; because the county, being a part of the sover- 
eign power, cannot be sued in absence of a statute 
giving a right to sue in such cases. — Fry v. County of 
Albemarle, Va., 98. E. Rep. 1004. 

21. COUNTIES—Clerks.—A county clerk cannot be held 
liable for the services of a clerk of the district court in 
indexing the judgment records of his office in books 
provided for in ch. 181, Gen. Laws 1885. — Rasmusson v. 
Board of Connty Commissioners, Minn., 43 N. W. Rep. 3. 

22, COVENANT — Warranty. — Where one person con- 
tracts with another to sell and convey real estate by a 
warranty deed the vendee is entitled toa clear title, 
free from defects and incumbrances. — Murphin v. Sco- 
vell, Minn., 48 N. W. Rep. 1. 

23. CRIMINAL Law—Murder.—A request to charge that 
“while drunkenness is no excuse for crime, yet it may 
be considered as to whether the prisoner was excited 
at the time of the killing by passion or malice,” is too 
indefinite, and a refusal to charge is not error, as under 
Code Ga. § 4325, passion will only mitigate the offense 
when there has been an assault upon the person killing 
or some attempt b; the deceased to commit a serious 
personal injury on the person killing, or other equiva- 
lent circumstances to justify the excitement of passion 
and exclude all ideas of deliberation or malice. Simply 
to show that defendant was drunk is not sufficient. — 
Vaun v. State, Ga., 98. E. Rep. 945. 


24. CRIMINAL LAW— Former Conviction. — A person is 
placed in jeopardy under Const. Miss. art. 1, § 5, declar- 
ing that “no person’s life or liberty shall be twice 
placed in jeopardy for the same offense,’ whenever, 
upon a valid indictment, in a court of competent juris 
diction, before a legally constituted jury, his trial has 
been fairly commenced; and if the jury be afterwards 
unlawfully discharged, without his consent, before 
rendering a verdict,it operates as an acquittal, and 
shields the prisoner from further prosecution or trial 
for the same offense.—Helm v. State, Miss., 6 South. Rep. 
$22. 


25. CRIMINAL LAW — Murder. — Where, on a trial for 
murder, defendant testifies that he did not shoot de- 
ceased until he was shot at, but other witnesses testify 
that defendant shot first, and the testimony shows that 
all defendant had to apprehend was a trespass on his 
property, a verdict of guilty of murder in the second 
degree will not be disturbed. — People v. Dunne, Cal., 21 
Pac. Rep. 1130, 

26. CRIMINAL Law—Rape. — If a man assault a woman 
with intent to have intercourse with her by force, and 
against her will, notwithstanding her utmost resistance, 
the crime of assault with intent to commit rape is com- 
plete, and, if the jury are satisfied of this fact, they 
may convict of such assault, although they are not sat- 
isfied that the subsequent resistance on the part of the 


the written declaration of persons desiringto forma . woman was so continued and persistent as to prove 
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guilt of the higher crime of rape.— State v. Bagan, Minn., 
43 N. W. Rep. 5. 

27. CRIMINAL LAW — Escape. — A prisoner who, after 
sentence, escapes from custody, during the pendency 
of his appeal, forfeits all right to be heard, and cannot 
be represented by counsel on appeal. — State v. Porter, 
La., 6 South. Rep. 337. 

28. CRIMINAL Law — Rape. — In atrial for rape it is 
proper to charge that if the conduct of prosecutrix was 
such as to create a belief in deféndant’s mind that she 
was willing to have connection with him he must be 
acquitted, where there was some evidence to show such 
conduct.—Allen v. State, Ala., 6 South. Rep. 370. 

29, CRIMINAL LAW—Rape. — In an assault with intent 
to commit rape, the force used may be only construct- 
ive; and the imposition of arms upon the person of the 
female, though without intention to hurt, is, in legal 
contemplation, the use of force, from which a criminal 
intent is presumed. — Norris v. State, Ala., 6 South. Rep. 
371. 

30. CRIMINAL PRACTICE. — When, on a criminal trial, 
after the examination in chief of a witness, defendant 
moves to “exclude this testimony from the jury,” the 
motion strikes at the entire testimony of the witness, 
and, where a portion of it is admissible, the motion is 
properly overruled.— Marks v. State, Ala., 6 South. Rep. 
378. 

31. CRIMINAL PRACTICE —Sentence and Punishment.— 
Under Code Ala. §§ 4503, 4594, in all cases in which a de- 
fendant is sentenced to hard labor, either in default of 
the payment of, or confession of judgment for, the fine 
assessed, or as apart of the original punishment, the 
court may impose additional hard labor for non-pay- 
ment of costs.—State v. Judge, Ala., 6 South. Rep. 328. 


32. CRIMINAL PRACTICE — Instructions. — Where the 
judge in his charge on a trial for murder states that, if 
defendant hired another to kill his father, none of that 
father’s blood should be on his (the judge’s) hands, and 
that he did not suppose any of the jury would differ 
from him; comments on the conduct and motives of 
defendant; and states that the jury can draw no infer- 
ence in favor of defendant from the fact that he was 
active in the prosecution of persons who had shot his 
father on a previous occasion, he violates Const. 8. C. 
art. 4, § 26, which provides that “judges shall not charge 

uries in respect to matters of fact, but may state the 
testimony and declare the law.”’— State v. James, 8. Car., 
98. E. Rep. 844. 

33, CRIMINAL PRACTICE — Appeal. — The appellate ju- 
risdiction of the supreme courtin criminal cases does 
not extend to questions of fact touching the guilt or 
innocence ofthe accused, but is restricted to questions 
of law.—State v. Pujo, La., 6 South. Rep. 339. 

34. DAMAGES — Contract, — The measure of damages 
for failure to deliver whisky according to contract is 
the difference between the price agreed to be paid and 
the market value of the goods. The profits that would 
have been made by retailing the whisky are too specu- 
lative to be considered.— Young v. Cureton, Ala., 6 South. 
Rep. 352. 

35. DAMAGES—Proximate Cause. — Plaintiff's intestate 
left the house where she lived, and went forty or fifty 
rods, to where there was a fire set by defendant’s loco- 
motive. In attempting to extinguish the fireshe was 
fatally burned. The house where she lived was not 
then in danger, nor did she have any interestin the 
property which wason fire: Held, that the proximate 
cause of her injury was her own voluntary act, and 
there could be no recovery. — Pike wv. Grand Trunk Ry. 
Co. of Canada, (U. 8. C. C.) N. H., 39 Fed. Rep. 255. 

36. DEED — Boundaries. -- Disputed boundaries be- 
tween two adjoining lands may besettled by express 
oral agr t, ex ted immediately and accom- 
panied by possession according thereto. — Guynn v. 
Schwartz, W. Va.,98. E. Rep. 880. 

37. DEED — Acknowledgment. — The failure of a cer- 
tificate of the acknowledgment of a deed by a married 
woman to recite that she was examined separately and 








apart from her husband, and that she acknowledged 
that she executed the deed voluntarily, etc., as required 
by Code Ala. 1886, § 2508, is a fatal defect as to the mar- 
ried woman, and it cannot be shown afterwards that 
there was in fact such privy examination and acknowl- 
edgment.—Coz v. Holcombe, Ala.,6 South. Rep. 809. 

38. DEED — Description. — The rule that when a deed 
of conveyance contains a general description, which is 
definite and certain in itself, and is followed by a par- 
ticular description also, such particular description 
will nut limit or restrict the grant, which is clear and 
unambiguous, by the general description, applied to an 
order of a probate court directing the sale of real prop- 
erty, aad considered in connection with the facts in 
this case. — Middleton v. Wharton, Minn., 42 N. W. Rep. 4. 

39. DEEDS — Acknowledgment. — In taking an ac- 
knowledgment of the execution of a deed, a notary 
public is engaged in private business only. — Slater v. 
Schack, Minn., 43 N. W. Rep. 7. 

40. DEED— Possession. — Where a person, whose pos- 
session of land is permissive in its inception, continues 
in possession until his death, when the land is sold by 
the administrator as property of the decedent’s estate, 
and a deed purporting to convey the entire estate is 
executed, the deed constitutes color of title, and pos- 
session under it is adverse. — Woodstock Iron Co. v. Rob- 
erts, Ala., 6 South. Rep. 349. 

41. EASEMENT—Party-walls.—Where a division wall is 
erected, one-halfon the land of each of two adjoining 
proprietors, they each own such half in severalty, with 
an easement of support from the other half; and an 
agreement which impliedly confers a right to raise the 
height of the wall, does not authorize the insertion of 
windows or openings therein, as violating the cross- 
easement of the adjoining proprietor; and a perpetual 
injunction will issue to restrain such use thereof. — 
Graves v. Smith, Ala., 6 South. Rep. 308. 

42. EMINENT DoMaIN. — Where,in a “right of-way” 
case, the jury is sent out to view the premises, and one 
of the jurors fails to make the view, but on their return 
a party, with knowledge of the fact, goes on with the 
trial without objection, and without bringing the mat- 
ter to the attention of the court, he waives the irregu- 
larity, if any, and cannot, after verdict, raise itas a 
ground for a new trial. — Gurney v. Minneapolis, etc. Ry. 
Co., Minn., 43 N. W. Rep. 2. 

43. Equiry — Practice. — Where it appears on a de- 
murrer to a cross-bill that the original bill is without 
equity, the cross-bill should be dismissed without con- 
sidering its sufficiency. — Carroll v. Richardson, Ala.,6 
South. Rep. 342. 

44, ESTOPPEL— Corporate Existence.—In an action by 
an alleged corporation for the balance due on subscrip- 
tions to stock, plaintiff demurred to a plea of nul tiel 
corporation on the ground that defendants were es- 
topped from denying plaintiff's incorporation by their 
conduct in having paid all of their subscription except 
the amount sued for, which was alleged to have been 
“duly and regularly called in by the plaintiff, and de- 
mand therefor made upon said defendants’” The cir- 
cumstances of the assessments were not shown, and it 
did not appear that they were made under color of cor- 
porate organization or capacity: Held, that as from the 
facts shown it did not appear that the payments were 
not made as primary to corporate organization, the 
facts were not sufficient to create an estoppel.— Schloss 
v. Montgomery Trade Co., Ala., 6 South. Rep. 360. 


45. EVIDENCE—Declarations. — The declarations of a 
person, nota party to the action, as to the nature of 
his claim or title to property, are not to be received in 
evidence, unless it appears that the declaration was 
made while he held the property. They are not ad- 
missible if made after his interest had ceased, or had 
been transferred to another. — Beard v. First Nat, Bank 
of Minneapolis, Minn., 43 N. W. Rep. 7. 

46. EVIDENCE—Declarations.— Declarations in regard 
to the title of land made after the declarant has parted 
with the title and possession and in the absence of the 
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vendee cannot be received to impeach the latter’s title. 
—Beville v. Jones, Tex. 11 8. W. Rep. 1128. 

47, EXTRADITION. — The implied limitation in extra- 
dition treaties, that the person extradited shall not be 
arrested for any offense except that for which he was 
extradited until the lapse of a reasonable time after 
the termination of the extradition. proceedings, to en- 
able him to return tothe county from which he was 
brought, and the provisions of Rev. St. U. 8. § 5275, giv- 
ing the President power to secure the accused against 
lawless violence until his final discharge, and for a 
reasonable time thereafter, apply to a subsequent ar- 
rest in a civil action, as well as to an arrest for crime.— 
In re Reintz, (U. 8. C. C.) N. Y., 39 Fed. Rep. 203. 


48. FEDERAL CourTs — Jurisdiction. — The federal 
courts have jurisdiction of an action by a steam-boat 
company to recover damages of a railroad company 
for obstructing a navigable river of the United States 
by building a bridge across it, regardless of the citizen- 
ship of the parties. — Sunjower River Packet Co. v. 
Georgia, etc. R. Co., (U.S.C. C.) Miss., 39 Fed. Rep. 229. 


49. FORCIBLE ENTRY AND DETAINER — Defendant, the 
owner of a saw-mill, with the right to run a tramway 
connecting it with a railroad, laid a temporary iron rail 
track, and in doing so straightened the tramway. No 
objection was made at the time, but, jwhen the defend- 
ant commenced to take up the track for the purpose of 
moving the mill, plaintiff gave notice that the track 
ran over a corner of his land, and that the rails, by be- 
ing laid there, had become fixtures: Held, that the 
action of forcible entry and detainer would not lie 
against defendant for removing the'rails, as plaintiff 
was not thereby disseised of any of his “lands or tene 
ments.”— DeLaine v. Alderman, 8. Car., 98, E. Rep. 951. 


50. FRavUDs— Statute of. — In a suit to charge defend- 
ant with goods sold to a third party, defendant is 
liable if they were sold at his request and on his credit ; 
and the statute of frauds, requiring every special prom- 
ise to answer forthe debt of another to be in writing, 
has no application. — Clarke v. Jones, Ala., 6 South. Rep. 
362. 


51. Fraup — Consideration. — While inadequacy of 
consideration of itself is not a ground of relief, unless 
so gross as to shock the conscience, when connected 
with suspicious circumstances, it affords a strong, if 
not conclusive, evidence of fraud.— Cofer v. Moore, Ala., 
6 South. Rep. 306. 

52. FRAUDULENT ATTACHMENT. — In an action ona 
note plaintiff attached defendant’s property. Other 
creditors subsequently attached the same property, 
and, after obtaining judgments, intervened, setting up 
that the claim of plaintiff was fraudulent, and made to 
defeat the collection of their debts. Instructions of 
the court that if the claim of plaintiff and his attach- 
ment was for a greater sum than was actually due 
him, and the attachment was sued out for the purpose 
of hindering, delaying, or defrauding creditors, the 
jury must find forthe intervenors: Held, not error, as 
any fraud in the attachment rendered it void.—Freiberg 
v. Freiberg, Tex., 11 8. W. Rep. 1123. 


53. FRAUDULENT CONVEYANCES. — Defendants, after 
coming of age, lived with their father on his farm many 
years, until his death. He agreed to pay them $250 a 
year fortheir labor. They were engaged constantly in 
his business, having none of theirown. Shortly before 
his death he conveyed the farm to the sons, though in 
debt at the time to other persons: Held, that there was 
no fraud in the transaction, and deceased had a right 
to prefer the debts due his sons to those due strangers. 
—Donly v. Ray, Miss., 6 South. Rep. 324. 

64. FRAUDULENT CONVEYANCES. — A bill in equity to 
set aside as fraudulent a transfer of goods, which 
alleges the existence ofa debt due by defendants; its 
amount, and the consideration therefor ; the insolvency 
of defendant, and the transfer by him of the goods to 
his co-defendants, (his brothers.) without considera- 


tion, in secret trust for the grantor, and with intent to 


hinder, delay, and defraud his creditors; and that the 





grantees had knowlege of his fraudulent intent, is suf- 
ficient.— Miller v. Lehman, Ala., 6 South. Rep. 361. 

55. HUSBAND AND WIFE.— Under a marriage contract, 
the wife took a mortgage for money, being a part of her 
paraphernal estate, received by her husband at the 
time of marriage. The mortgage was recorded, and 
afterwards the husband was discharged as a bankrupt, 
but the wife had no connection with the bankruptcy 
proceedings. After his discharge the husband acquired 
the land in controversy, which he mortgaged to de 
fendant. Afterwards the wife obtained judgment of 
separation of property against the husband for the 
amount of her mortgage, and seized and sold the land, 
purchased it herself atthe sheriff's sale, and sued to 
prevent defendant from enforcing his mortgage: Heid, 
that the lien of the wife’s mortgage, so far as it applied 
to the husband’s after-acquired land, was acquitted by 
his discharge tn bankruptcy.— Fletias v. Mellen, (U. 8. C. 
C.) La., 39 Fed. Rep. 129. 

56. HUSBAND AND WIFE.— Where a wife delivers money 
or property of her own to her husband, which he uses 
in his business, the presumption is that such delivery 
was intended as a gift; andin order to constitute such 
delivery a loan, as against the creditors of the hus- 
band, the wife must prove an express promise of the 
husband to repay, or establish by the circumstances 
that it was a loan, and not a gift. — Zinn v. Law, W. Va., 
98. B. Rep. 871. 

57. IXJUNCTION. — No increase of damages for attor- 
ney’s fees will be allowed on the dissolution of an in- 
junction, for services rendered inthis court, where it 
appears from the record that the petition in the original 
suit was amended by consent of both parties to give 
this court jurisdiction. — Lemeunier v. McCearley, La., 6 
South. Rep. 338. 

58. INTOXICATING LIQUORS. — Code Miss. § 1109, fixes 
the liability for selling or giving away liquor, without 
license, provides a punishment therefor, and author- 
izes the sheriff to assess and collect the tax: Held, that 
this remedy is exclusive, and the State cannot bring a 
civil action to collect back taxes from persons who 
have sold without licenses. — Mate v. Piazza, Miss.,6 
South. Rep. 316. 

59. JUDICIAL SALE. — A valid personal judgment be- 
comes a lien on the land of the judgment debtor; and 
though a sale of land be void on execution, yet, where 
the proceeds of the sale have been applied to the pay- 
ment of a valid judgment, those holding the legal 
title cannot recover possession without refunding the 
purchase money, and satisfying alljudgments which 
have become a lien on the property. — WNorthcraft v. 
Oliver, Tex., 118. W. Rep 1121. 


60. LIFE INSURANCE PoLicy.— The complainats filed a 
bill in equity, as the creditors of a deceased husband, 
to have the proceeds of an insurance on his life applied 
in payment of debts contracted by him partly before 
taking out the policy and partly during the time he 
was paying the premium thereon. The policy was 
made payable to the wife, and contained no provision 
for payment to her children in case she died before her 
husband. The wife died first: Held, under Code Ala. §§ 
2733, 2734, that the interest of the wife was contingent 
on the death of the husband first, and that the pro- 
ceeds could not be paid to the children without an ex- 
press provision in the policy to that effect.— Tompkins v. 
Levy, Ala., 6 South. Rep. 346. 


61. LIMITATION OF ACTIONS — Under a statute which 
declares that all actions under promissory notes, bills 
of exchange, or simple contracts shall be brought 
within six years after the same become due and pay- 
able, the creditor, as a general rule, has six years, ex- 
clusive of the day of maturity,to bring the action. — 
Blitch v. Brewer, Ga., 98. E. Rep. 837. 


62. MARRIED WOMEN. — A petition which avers that 
petitioner, a married woman, owns lands, her statutory 
separate estate, which she desires to incumber for the 
purpose of raising money, and prays that she may be 
relieved of all the disabilities of coverture that she 
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may sue and be sued as a feme sole, mortgage, convey 
and otherwise dispose of her separate estate as fully as 
if she were a feme sole, is insufficient to support a de- 
cree relieving her of the disabilities of coverture, under 
Code Ala. 1876, § 2731. — Powell v. New England Mortgage 
Security Co., Ala., 6 South. Rep. 339. 

63. MORTGAGES—Notice.—At the time of the execution 
of a mortgage persons were in possession of sev- 
eral of the parcels of land mortgaged, claiming un- 
der the contracts of purchase from the mortgagor, and 
had paid out of the purchase money. Some had built 
fences around their lots, and were cultivating them. 
Others had built houses on theirs, and were living in 
them: Held, that their possession was sufficiently open 
and patent to put the mortgagee on inquiry, and to 
charge him with notice of all that he might have 
learned by such inquiry.— Bright v. Buckman, (U. 8. C. O.) 
Fla., 39 Fed. Rep. 243. 

64. MORTGAGES. — Where a mortgage containing a 
powerjof sale expressly authorizes the mortgagee to 
purchase the mortgaged land, as if he were no party to 
the conveyance, in the absence of fraud or unfairness 
used by the mortgagee in making such a purchase, the 
mortgagor has no right of redemption. — Knox v. Arm- 
stead, Ala.,6 South. Rep. 811. 

65. MORTGAGES—Parol Evidence. — Where a note was 
given fora sum certain, secured by a mortgage, but 
no money passed, and the object ofthe transaction 
does not appear from the note or mortgage, it may be 
shown by parol what the agreement was and what the 
mortgage was intended to secure. — McAteer v. McAteer, 
8. Car., 98. E. Rep. 966. 

66. MORTGAGE ON CROP. — A mortgage given in No 
vember on a cotton crop, “to be grown in the year 1887 
on my own land or other land in E county,” is not valid 
as to lands in which the mortgagor at that time had no 
interest.— Paden v. Belinger, Ala., 6 South. Rep. 351. 

67. MUNICIPAL CORPORATIONS — Assessments. — Act 
Cal. April 1, 1872, § 12, authorizing any person aggrieved 
by the act of the superintendent of highways in ac- 
cepting street improvements, or in relation to any 
assessment therefor, to appeal to the board of super- 
visors, gives the only remedy to any person so ag- 
grieved, and, after the acceptance of any such work, a 
land-owner cannot defend an action for an assessment 
on the ground that the work was not completed. — Jen- 
nings v. LeBreton, Ual., 21 Pac. Rep. 1127. 

68. MUNICIPAL CORPORATIONS.—Defective Highways.— 
In an action against a town for damage from a defect- 
ive highway the defendant cannot object that the 
petition upon which the highway was laid out was in- 
sufficient in form. — Norrisv. Town of Haverhill, N. H., 
18 Atl. Rep. 85. 

69. NEGLIGENCE — Minor. — In an action by a minor, 
four or five years of age, against a railroad company, 
for personal injuries, the defendant pleaded contribu- 
tory negligence on the part of plaintiff, without alleg- 
ing that he was a child of exceptional maturity and 
capacity: Held, that the plea was demurrable, as plaint- 
iff, from his tender years, was presumed to be incapable 
of exercising caution. — Westbrook v. Mobile, etc. R. Co., 
Miss., 6 South. Rep. 321. 

70. NEGOTIABLE INSTRUMENTS.—Where plaintiff, in an 
action on a bill of exchange, avers that he is the owner 
by indorsement, and his ownership is not denied under 
affidavit as provided by Code Ala. 1886, § 2770, itis 
proper to admit the bill in evidence though it shows an 
indorsement by plaintiff to a third person.—Manning v. 
Maroney, Ala., 6 South. Rep. 343. 

jl. NEGOTIABLE INSTRUMENTS — Negotiability. — A 
promissory note stipulated that “the payee or holder 
of this note may renew or extend the time of payment 
ofthe same from timeto time as often as required, 
without notice, and without prejudice to the right of 
such payee or holder to enforce payment against the 
makers, sureties, and indorsers, and each of them, 
parties hereto, at any time, when the same may be due 
and payable:” Held, that the note was not negotiable.— 
Coffin v. Spencer, (U. 8. O. 0.) Ind., 89 Fed. Rep. 262. 





72. NEw TRIAL — Misconduct. — A verdict will not be 
set aside on an affidavit that defendant after the dis- 
missal of the jury for the term, treated two of the 
jurors with soda-water, they being unwell at the time. 
—Grace v. Martin, Ga., 98. E. Rep. 841. 


78. PLEADING — Contracts. — Counts for damages for 
breach of a written contract are improperly joined to 
counts in assumpsit for money had and received and 
labor performed.—Chambers v. Seay, Ala.,6 South. Rep. 
341. 

74. PLEADING — Amendment. — In an action on a con- 
tract made with one Nicholas Wolscheid, plaintiff's 
declaration commenced, “Catherine Wolscheid, ad- 
ministratrix with the will annexed of the estate of 
Nicholas Wolscheid, deceased,” complains, etc., but 
there was no allegation of his death, nor of plaintiff's 
appointment, nor profert of letters of administration: 
Heid, that a trial amendment was properly allowed al- 
leging the issuance of letters of administration, as 
defendant could not have been surprised or prejudiced 
thereby.— Wolscheid v. Thome, Mich., 48 N. W. Rep. 12. 


75. PowERS—Execution.—Testatrix bequeathed prop- 
erty in trust to her daughter for life, and provided 
“that my daughter Anna is hereby authorized and em- 
powered by her last will and testament, duly executed 
by her, to dispose of this bequest, as she pleases.” The 
daughter, in her will, recited: “‘Whereas, I am ertitled 
to legacies under the last will of my deceased mother, 
and to a distributive share in the several estates of my 
deceased sister, and my brother,” and devised “the 
entire property and estate to which Iam nowin any 
wise entitled, and which I may hereafter acquire, of 
whatever the same may consist, to my beloved hus- 
band:” Held, that this was a valid execution of the 
power.—Lee v. Simpson, (U. 8. C. C.) 8. Car., 89 Fed. Rep. 
235. 


76. PRACTICE—Non-joinder.— A uote payable to P and 
H was indorsed by P alone to plaintiff, in the presence, 
and with the consent of H. Plaintiff sued the maker in 
his own name: Held, that defendant, not having com- 
plained of the non-joinder of H at the trial, as provided 
by Code Miss. § 1511, cannot raise the objection ,on ap- 
peal.— Walker v. Hall, Miss., 6 South. Rep. 318. 


71. QUIETING TITLE.—A purchaser of land at an execu- 
tion sale against a debtor, who has made a fraudulent 
conveyance of the legal title before levy, has a com- 
plete remedy in ejectment, and cannot, before recovery 
of possession, file a bill to cancel the deed as a cloud on 
his title.— Teague v. Martin, Ala., 6 South. Rep. 362. 


78, RAILROAD COMPANIES—OConveyance.—From a con- 
veyance to a railroad company of the land upon which 
its road had been previously constructed the grantor is 
to be presumed to have consented tothe maintenance 
of the road, although his adjecent lands might be in- 
jured thereby. — Radke v. Minneapolis, etc. R. Co., Minn., 
43 N. W. Rep. 6. : 


79. RAILROAD CoMPANIEs. — The State of Wisconsin 
granted lands to the Chicago, P. & 8. Railway Company 
upon the express condition that its road should be 
completed and in operation by May 9, 1882, and that it 
should construct 20 miles of road per yearon another 
part of its line. By act Feb. 16, 1882, the legislature de- 
clared the grant forfeited for failure to perform the 
condition, and granted the lands to the Chicago, St. P., 
M.&0O.Company. By act March 7, 1883, the Portage 
Company’s road being still incompleted, the legislature 
confirmed the revocation and resumption of the grant 
attempted by the act of 1882: Held, that assuming that 
the act of 1882 was unconstitutional and void, and that 
its effect was to destroy the credit of the Portage Com- 
pany, it did not render legally impossible the compie- 
tion of the road within the prescribed time, no direct 
interference by the athorized agent of the State being 
shown, — Farmers’ Loan § Trust Co.v. Chicago, etc. Ry. 
Co., (U. 8. C. CO.) Wis., 89 Fed. Rep. 143. 


80. REMOVAL OF CaUsES.—A cause to which an alien is 
a party is not removable to the United States circuit 
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court under the “local prejudice” clause of the removal 
act of 1887 which provides for the removal of contro- 
versies between citizens of the State in which the 
suit is brought and citizens of other States, on the 
ground of local prejudice.— Cohn v. Louisville, etc. R. Co., 
(U. 8. O. C.) Miss., 39 Fed. Rep. 227. 

81. REMOVAL OF CAUSES.— To an action against a rail- 
road company by one asserting an indebtedness 
claimed to be a first lien onthe defendant's track, a 
mechanic’s lien claimant and the mortgagee of the 
company were made parties. The mechanie’s lien 
claimant filed a cross-petition, asserting his lien, to 
whichthe mortgagee was madea party. The mortg- 
agee, in his petition for removal, claimed that his lien 
was prior to each of the lien claimants, and that the 
mechanic’s lien claimant was estopped to assert a lien 
superior to that ofthe mortgage: Held, that the con- 
troversy presented was simply the question of priority 
of liens, and that the petition failed to show a sepa- 
rable controversy between the mortgagee and either of 
the lien claimants, which could be determined without 
the presence of the railroad company. — Bissell v. Can- 
ada, etc. Ry. Co., (U. 8. C. C.) Ind., 39 Fed. Rep. 225. 

82, REPLEVIN BOND. — Under Code Miss. § 2633, re- 
plevin will not lie to recover property in the possession 
of the sheriff under execution, the proper remedy be- 
ing by the interposition of a claim under the provisions 
of § 2227.—Bernheimer v. Martin, Miss., 6 South. Rep. 826. 

83. REPLEVIN BonD.— A bond in replevin of property 
levied on under an attachment writ, providing for the 
return of the property within twenty days after judg- 
mentinthe attachment suit, is not a good statutory 
bond, under Code Ala. 1886, § 3341, providing for such 
return in ten days, and cannot be summarily forfeited. 
—Cobb v. Thompson, Ala., 6 South. Rep. 373. 

84, REPLEVIN — Practice. — Certiorari is a proper writ 
by which to remove into the supreme court an action 
of replevin begun in a justice’s court, and taken by 
special appeal to and tried on the merits inthe circuit 
court.— Peterson v. Fowler, Mich., 48 N. W. Rep. 10. 


8. REPLEVIN—Practice.—A defective bond in replevin 
before a justice of the peace may be cured by giving a 
new and adequate bond on the return day. — Moore v. 
Lewis, Mich,, 43 N. W. Rep. 11. 

86. SeT OFF— Costs. — Where defendant, in an action 
for the price of goods, pleads by way of recoupment, 
damages resulting from a breach by plaintiff of his 
contract as tothe quality of the goods, he can only 
have judgment for costs, though his damages exceed 
the amount of plaintiff’s claim. — Union Bank v. Blanch- 
ard, N. H., 18 Atl. Rep. 90. 

87. SLANDER — Justification. — A plea in an action of 
slander, reaffirms the charge or charges justified, and 
avers the truth of the words spoken. If the words im- 
pute a crime punishable by law, and are notin the 
nature of privileged communications, the filing of a 
plea of justification may be attended with one of three 
results: (1) If wholly unwarranted, the jury may treat 
it as an aggravation; (2) if proved true, it defeats the 
action ; (3) if not proved true, the evidence given under 
it may mitigate the damages.— Henderson v. Fox, Ga.,9 
8. E. Rep. 839. 

88. SPECIFIC PERFORMANCE. — A court of equity will 
enforce a verbal promise- made by a father to a son, in 
consideration of love and affection, to give him lard, 
and make him a deed therefor, if the son, induced by 
such promise has taken possession of the land and ex- 
pended onit labor and money in improvements. — 
Framev. Frame, W. Va.,98. E. Rep. 901. 

89, TAXATION. — Where the principal business of a 
manufacturer is the making of machinery and other 
articles used in the preparation of an agricultural 
product of this State for market, the property used for 
the manufacture of these articles is exempt from taxa- 
tion, although the property may be incidentally em- 
ployed in the manufacture of other articles, not 
included in art. 207, but of a like kind.— State v. Board of 
Assessors, La., 6 South. Rep. 337. 





90. TAXATION — Railroad Companies. — Code Miss. §§ 
607, 608, as amended, provide that, on payment of a 
privileged tax, a railroad company shall be exempted 
from all State and county taxes, except taxes on land 
owned by the company, and not used in operating the 
road: Held, that a lot on part of which are situated the 
section-houses and other improvements is not taxable. 
— Vicksburg, etc. R. Co. v. Bradley, Miss., 6 South. Rep. 321. 


91. Tax COLLECTORS— Execution. — Under Code Ga. § 
909, providing that, “if any [tax] collector shall fail to 
settle his accounts with the comptroller general in the 
terms of the law, he shall issue execution against him 
and his sureties for the principal amount, with the 
penalty and costs” such execution may be issued 
against a defaulting collector for the amount of taxes 
collected by him after they had been credited to the 
collector as insolvent.— Reid v. Wright, Ga.,9 8. E. Rep. 
834. 

92. TAX-SALE.—A tax sale certificate, reciting that the 
lands were assessed to a person named, “and all known 
owners or Claimants, and when unknown to unknown 
owners or claimants,” and atax-deed with like recitals, 
are void.— Greenwood v. Adams, Cal., 21 Pac. Rep. 1134. 

93. TELEGRAPH COMPANIES— Damages.—Contracts for 
fictitious or option “futures,” made in Georgia, being 
illegal, where both parties are in complicity touching 
the unlawful purpose, such contracts,or the loss or 
gain resulting from them, cannot be invoked to meas- 
ure the damages sustained by the sender of a telegram 
in consequence of a mistake made by the company in 
transmitting the message. — Cothranv. Western Union 
Tel. Co., Ga., 9 8. E. Rep. 836. 

94. TRIAL— Verdict. — The receiving of a verdict of a 
jury is a ministerial act, and may be received on a dies 
non.— State v. Canty, La., 6 South. Rep. 338. 


95. VENDOR’S LIEN.— A transfer of a purchase-money 
note by delivery, without indorsement, prior to Code 
Ala. 1886, § 1764, authorizing the transfer of a vendor’s 
lien by mere delivery of the purchase-money notes, did 
not pass the vendor’s lien to the transferee, or give him 
any right to enforce it against the land. — Weaver v. 
Brown, Ala., 6 South. Rep. 354. 


96. VERDICT. — Under Code Ga. § 3561, providing that 
verdicts are to have a reasonable construction, and to 
be avoided only from necessity,in a suit where a dis- 
tress warrant has issued, and defendant has filed a 
counter affidavit, a verdict that the jury “find the war- 
rant proceed” is not void for uncertainty. — Seifert v. 
Holt, Ga., 9 8. E. Rep. 843. 


97. VOLUNTARY CONVEYANCES—Limitation. — When a 
father conveys to his son a portion of his estate fora 
consideration not deemed valuable in law, said con- 
veyance cannot be set aside for that cause only, in a 
suit brought for that purpose after the lapse of five 
years from the date of said conveyance. — Himan v. 
Thorn, W. Va.,98. E. Rep. 930. 


98. WATERS AND WATER-COURSES. — Where a stream. 
was not meandered in the government surveys, and is 
above tide-water, the burden is on one asserting its 
navigability to aver and prove it. — Morrison v. Coleman, 
Ala., 6 South. Rep. 374. 


99. WITNESS. — Where defendant elects to become a 
witness in his own behalf, his failure to explain crim- 
inating circumstances is a matter to be considered by 
the jury, and he is not protected from criticism of the 
State’s counsel by Crim. Code Ala. § 4473, providing 
that his failure to become a witness shall not be a sub- 
ject of comment by counsel. — Cotton v. State, Ala. 6 
South. Rep. 372. 

100. WITNESS.—When a defendant becomes a witness 
in his own behalf, he waives his constitution right to 
protection against compulsory self-crimination; and, 
like any other witness, he must submit to cross-exam- 
ination, and his failure to explain any fact or circum- 
stance within his knowledge, tending to exculpate him, 
is a proper subject of comment by the prosecution. — 
Clarke v. State, Ala., 6 South. Rep. 368. 
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